THE COPYRIGHT ACT

Date of commencement: Ist July, 1912
An Act to make provision for the registravion of copyright,

Part I

COMMONWEALTH COPYRIGHT

Short title.

1. This Act may be cited as the Copyright Act, 1912,

Interprefation.
2 (1) In this Act, unless the context ctherwise requires —

“architectural work of art” means any building or structure having an artistic
character or design, in respect of such character or design, or any maodel
for such building or structure, provided that the protection afforded by this
Act skall be confined to the armistic character and design, and shall not extend
to processes or mesthods of construction;

“artistic work™ includes works of painting, drawiog, sculpture and artistic
craftsmanship, and architectural works of art and engravings and photogra-

phs; “cinematograph™ includes any work produced by any process analogous to
cinematography;

“coliective work”™ means —

(z) an encyclopaedia, dictionary, vear-book, or sirnilar work;

(b) a mewspaper, review, magazine, or similar periodical; and

(¢} any werk written in distinct parts by different authors, or 10 which
works or parts of works of different authors are incorporated;

“delivery”, m relation to a lecture, includes delivery by means of any mechanical
mstrument;

“dramatic work™ includes any piece for recitation, choreographic work or
entertainment in durnb show, the scenic arrangement or acting form of which
is Oxed m wrting or otherwise, and ary cnematograph production where
the arrangement or acting form or the combination of incidents represented
aive the work an origmal character;

“engravings” include etchings, lithographs, woodcuts, prints, and other similar
works, not being photographs;

“infringing”™ when applied to a copy of a work in which copyright snbsists,
means any copy, including anv colourable imitation, made, or mporied in
contravention of this Act;

“lectuce™ includes address, speech, and sermon;

“literary work™ inciudes maps, charts, plens, tables, and compilation;


http:Jiterlli.j7

20f15

“Minister” means the Prime Minister;

“performance” means any acoustic representation of 2 work and any visual
representation of any dramatic action in a work, mncluding such a represent-
ation made by means of any mechanical mstrument;

“photograph”™ includes photoe-lithograph and any work produced by any process
analogous to photography;

*plate” inclhudes any stereotype or other plate, stone, block, mould, inatdx,
transfer, or negative used or intended fo be used for printing or reproducing
copies of any work, and any matrix or other appliances by which records,
perforated rolls or other conirivances for the acoustic representation of the
work are or are mtended to be made;

“work of sculprure” includes casts and models.

(2) For the purposes of this Act (other that those relating to infringernents of copy-
right), a work shall not be deemed to be published or performed in public, and a lecture
shall not be deemed to be delivered in public, if published, performed in public, or delivered
In public, without the consent or acquriescence of the author, his executors, administrators
QI 4S51CES.

(3) For the purpose of this Act, a wark shall be desmed to be frst published within
the parts of the British Commonwealth to which the copyright Act, 1911, of the United
Kingdom extends, notwithstanding that it has been published simultaneously in some other
place, unless the publication in such parts of the Brifish Commonwealth as aforesaid is
colourable only and is not intended to satisfy the reasomable requirements of the public,
and a work shall be deemed o be published sirnultaneously in two places if the {ime between
the publication in one such place and the publicatior in the other piace doess not excesd
fourteen days, or such longer period as may, for the fime being, be fixed by Order in Council
or notice under this Act.

(4) Where, in the case of an unpubilished work, the making of a work has extended
over a considerable period, the conditions of this Act conferring copyright shall be deerned
to have been complied with, 1f the author was, during any substantial part of that period, a
British subject or a resident within the parts of the Briush Commonwealth to which the
Copyright Act, 1911, of the United Kingdom, extends.

{5) For the purposes of the provisions of this Act as to residence, an author of a work
shall be deemed to be a resident in the parts of the Britsh Commonwealth to which that Act
xtends if he 15 domiciled within any such part.

3. {1} Subject to the provisions of this Act, copyright shall subsist throughoint Swazi-

land for the terms hereinafier menfioned in every original literary, dramatic, rmusical and
artistic work, if —

{a} - In the case of & published work, the work wes first published within & pest
of the British Commonwezlh 1o which the Convnight Act, 1911 of the
A 3

Tnited Kingdom (1 and 2 Geo. 5 ch. 46) appiles; and

ot

(61 1in the casz of an unpubiished work, the avthor wes at the date of the making
of the work a Britsh subjzct or resident within any such part of the Briusk
Cormmonwealith as aforesaid;

Er
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but i no other works, except so far as the protection conferred by that Act was prior to the
24th April, 1967, exiended by Orders in Council thereunder relating ic self-governing domu-
mons to which that Act did not extend and to foreign countries.

{2y For the purposss of this Act, “copyright” means the sole right to produce or
reproduce the work or any substantial part thereof m any material form whatsoever, to
perform, or in the case of a lecture to deliver, the work or apy substantial part thereof in
pubilic; if the work 15 unpublished to publish the work or anv substantial part thereof; and
shall includs the sole right —

(a) to produce, reproduce, perform, or publish any translation of the work;

{6) in the case of a dramatic work, to converT it into a novel or other non-
dramatic work:

() in the case of a nove! or other non-dramatic work, or of an artistic work,
to comvert it into a dramatic work, by way of performance m public or
otherwise:

() 1n the case of a literary, dramatic, or musical work, to make any record,
perforated roll, cinematograph film, or other contrivance by means of which
the work may be mechanically performed or delivered,

and to authorise apy such acts as aforesaid.

(3} For the purpeses of this Act, publication, in relation to any work, means the
issue of copies of the work to the public, and doees not include the performance in pubiic
of a dramatic or musical wozk; the delivery in public of a lecture, the exhibition in public
of zn artistic work, or the construction of an architectural work of art, but, for the purposes
of this provision, the issue of photographs and engravings of works of scuipture and archi-
tectural works of art shall not be deemed to be publication of such works.

Infringement of copyright,

4. (13 Copyright in a work shall be deemead to be infringed by any person who, without
the consent of the owner of the copyright, doss anything the sole right to do which is by this
Act conferred on the owner of the copyright:

Provided that the following acts shall not constitute an mitmeement of copyright:

{(2). any fzir dealing with any work for the purposes of private study, research,
CrifiCism, review, Or newspapser SUmimary;

{b) wnere the author of an artistic work 1s not the owner of the copyright therein,
the use by the author of any mould, cast, sketch, plan, model, or study made
by him for the purpaose of the work, provided that he does not thersby repeat
or imitate the main design of that work;

{(¢) the making or publishing of paintings, drawings, engravings, or photographs
of a work of sculpture or artistic craftsmanship, I permanently situate In 2
public place or bullding, or the making or publishing of paintings, drawines,
engravings, or photographs (which are not o the mature of architectera
drawings or plans) of eny architecturz] work of art;

(&) the pubbeation in a collection, mmainly composed of non-copyright matter,
bona fide mtended for the use of schools, and so described in the title and
iz any advertiserments 1ssued by the prbiisher, of short passzges from publish-
ed Hterary works not themselves published for the use of schogls in which
copyTight subsists:
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Provided that not more than two of such passages from works by the same
author are published by the same publisher within five years, and that the
source from which such passages are taken is acknowledged;

{¢) the publication in a newspaper of a report of a lecture delivered in pubhe,
uniess the report is prohibited by comspicuous written or primted notice
affixed before and maintained during the lecture at or about the main entrance
of the building in which the lecture 13 given, and, except whilst the building
13 being used for public worship, in a position near the lecture; but nothing
in this paragraph shall affect the provisions in paragraph (ag) as to news-
‘paper summaries;

{f) the reading or recitation in public by one person of any reasonable extract
from any pubhlished work.

(2) Copyright in a work shall also be desmed to be infringed by any person who —
{a} sells or lets for hire, or by way of trade exposes or offers for sale or hire; or

() distributes either for the purposes of trade or to such an extent as fo affect
prejudicially the owner of the copyright; or

{¢) by way of trade exhibits in public; or

(@) itmports for sale or hire Into any part of the British Commonwealth to which
this Act extends,

any work which to his knowledge infringes copyright or wounld infringe copyright if it had
been made within the part of the British Commmonwealth in or into which the sale or hiring,
exposure, offering for sale, or hire distribution, exhibition, cor impertation tock place.

(3) Copyright in a work shall also be deemed to be infringed by any person who for
his povate profit permits a theatre or other place of entertainment to be used for the perform-
ance mn public of the work withiout the consent of the owner of the copynght, unless he was
not aware, and had no reasonable ground for suspecting, that the performance would be an
infringement of copyright.

Term of Copyright,

3. The term for which copyright shall subsist shall, except as otherwise expressly
provided by this Act, be the life of the author and a period of fifty vears after his death:

Provided that at any time after the expiry of twenty-five vears, or in the case of a work
in which copyright subsists at the commencement of this Act thirty vears, from the death
of the author of a published work, copyright in the work shall not be deamed 1o be inifringed
by the reproduction of the work for sale if the person reproducing the work proves that he
has given the prescribed notice o writing of his iptention to reprocuce the work, and that
he has paid in the prescribed manner te, or for the benefit of, the owner of the copyright
royaities in respect of all copies of the worlk scld by hum czlculared at the rate of tan per cont
cn the price at whick he pubklishes the work; and, for the nurpesses of this proviso, the
Minister may make regulations prescribing the mode in which notices are to be givern, and
the particulars to be given in such notices, and the mode, time, and frequency of the payment
of rovalues, Including (i they think £3) regulations requiring pavment in advance or olher

wise securing the payment of rovalnes.

L
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Compulsory Heence.

6. If at anv time after the death of the author of a iiterary, dramatic, or musical work
which hazs been published or performed in poblic a complaint is made to the High Court
that the owner of the copyright in the work has refused to republish or to atlow the republic-
ation of the work or has refused to allow the performance in public of the work, and that
by reason of such refusal the work is withheld from the public, the owner of the copyright
may be ordered to gramt & licence to reproduce the work or perform the work in public, as
the case may be, on such terms and subject o such conditions as the High Court may toink
ot.

Ownership of copyright, erc.

7. {1} Subject to the provisions of this Act, the author of a2 work shall be the first
owner of the copyright therein:

Provided that —

(a) where, in the case of an engraving, photograph, or portrait, the plaie or
other original was ordersd by some other person and was made for valuable
consideration mm pursuance of that order, then, in the absence of any agree-
ment to the contrary, the persen by whom such plate or other original was
ordered shall be the first owner of the copvyright; and

(b) where the author was In the employment of some other person under a
contract of service or apprenticeship and the work was made 1n the cotrse
of his employment by that person, the person by whom the author was
employed shall, in the absence of any agreement to the conirery, e the
first owner of the copyright, but where the work is an article or other contri-
bution to a newspaper, mwagazine, or similar periodical, there shall, in the
absence of any agresment to the contrary, be deemed to be reserved to the
author a right to restrain the publization of the work, otherwise than as
part of @ newspaper, magazine, or similar penodical,

(2) The owner of the copyright in anv work mav assign the right either wholly or
partially, and either generally or sybject to limitatdons to Swaziland or any part of the Britsh
Commonwealth to which the Copyright Act, 1611, of the United Kingdom extends and either
for the whole term of the copyright or for any part thereof, and may grant any interest i
the richt by licence, but no such assigmiment or grant shall be valid vrless it is in writing
signed by the owner of the right in respect of which the assignment or grant is made, or by
his dulv authorisad agent:

Provided that, where the author of a work is the first owner of the copyright therein,
no assignment of the copyright, and no grant of any interest theretn, mads by him (otherwise
than by will) after the passing of this Act, shall be operative to vest in the assignee of grantee
any rights with respect to the copyright In the waork bevond the expiry of twenty-five vears
from the death of the author, and the reversionary interest 1 the copyright expectant on the
termmnation of thar period shell, on the death of the author, norwithstanding any 2greetnent
to the contrary, devolve on his executor s part of his estats, 2nd any agreement entered (nto
by him as to the disposition of such reversionary interest shall o= null and void, but nothing
in this provisg shali be construsd 25 applyving to the assignment of the copyright in & epllective

work or a licencs to publish a work or part of 2 work as part of a collsctive work.
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{3) Where, under any partial assigntnent of copyright, the assignes £Comes entitied.
to any right comprised in copyright, the assignee as respects the right so assigned, and the
assignor as respects the rights not assiened, shall be treated for the purposes of this Act as.
the owner of the copyright, and the provisions of this Act shall have effect accordingly.

Civii Remedies.

8. (1) Where copyright in any work has been infringed, the owner of the copyright
shall, except as otherwise provided by this Act, be entitled to all such remedies by way of
interdict, damages, accounts, and otherwise, ag are or may bhe conferred by law for the in-
fringement of a right.

{2} The costs of all parties in any proceedings in respect of the infringement of copy-
right shall be m the absolute discretion of the court.

(3} In apy action for infringement of copyright in any work, the work shall be
presumed to be a work 1n which copyright subsists and the plaintiff shall be presumed to be:
the owner of the copyright, unless the defendart puts inn issue the existence of the copyright,
or, as the case may be, the title of the plaintiff, 2and where any such question 1s 1 issue, then —

{a} if a name purporting te be that of the author of the work is printed or other-
wise indicated thereon in the usual manner, the person whese name is so
printed or indicated shali, unless the contrary is proved, be presumed 1o be:
the author of the work;

(6) if no name is 50 printed or indicated, or if the name so printed or indicated
1s oot the author’s true name or the name by which he 1s commonly known,
and a name purporting to be that of the publisher or proprietor of the work
is printed or otherwise indicated thereon in the usuzal manuger, the person

" whose name 18 so printed or mdicated shall, unless the contrary is proved,
be preswned to be the owner of the copyright in the work for the purposes
of procesdings ia respect of the wnfringement of copyright therein.

Rights of owner against persons possessing or dealing with infringing copies.

9. Al infringing copies of any work in which copyright subsists, or of any substantial
part thareof, and all plates used or imtended to be vsed for the production of such infringing
copies, shall be deemed 10 be the property of the ownsr of the copyright, who accordingly
may take procsadings for the recovery of the possassion thereof or in respect of the convarsion
thereof.

Exemption of innocent infringer from liability to pay darmoges, ere.

140. Whers procesdings are takern in respect of the infringsment of the copyright m

2y work and the dsfendant in his defence alleges that he was not aware of the existence
of the copyright inn the work, the plaintiff shall not be entitled tc any remedy other than an
interdict in respect of the Infringement if the defendant proves that at the date of the infringe-

ment he was not aware and had no reasonable gronnd for suspecting that copyright subsisted
in the work. '
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Resiriction on remedies In the case of architeciure.

11. (1) Where the construction of a building or other structure which infringes or which,
if completed, would infringe the copyright in some other work has been commenced, the
owner of the copyright shall not be entitled to obtain an interdict to restrain the construction
of such building or structure or to order its demoilition.

(2) The other provisions of this Act which provide that ap infringing copy of a work
shall be deemed to be the property of the owner of the copyright, or limpose summary penalties,
-shall not apply in any case to which this section applies.

Limitarion of actions.

12, An action in respect of mfringement of copyright shall not be commenced after
the expiry of thres years next after the infringement.

O ffences.

13, (1) If any person knowingly —
(@) makes for sale or hire any infringing copy of a work in which copyright
subsists; or '
(&) sells or lets for hire, or by way of trade exposes or offers for sale or hire
amny infringing copy of any such work; or
(¢} dismbutes infringing copies of any such work either for the purposes of
irade or to such an extent as to affect prejudicially the owner of the copy-
right; or _
(d) by way of frade exhibits in public any mfringing copy of any such work;
{e) imports for sale or hirs any Inftinging copy of any such work;
he shall be guilty of an offence and liable on conviction to a fine not exceeding four rand for
every cory dealt with in contravention of this secrion, but not exceeding one hundred rand 1»
respect of the same transaction; or, in the case of a second or subsequent offence, either to
such fine or to nprisonment for a term not exceeding two months:

(2) If any person knowingly makes or has in his possession any plate for the purpose
of rmaking infringing copies of any work in which copyright subsists, or knowingly and for
his private profit causes any such work to be performed in public without the consent of the
owner of the copyright, he shall be gmlty of az offence and liable on conviction to a fine not
exesedmg one hundred rand or, in the case of a second or subsequent offence, either to such
fine or to imprisorunent for a term not exceeding two months.

(3} The court before which anv such procesdings are taken may, whether the alleged
-offender 1s convicted or not, order that all copies of the work or all plates in the possession
of the alleged offender, whick appear to it t¢ be infringing copies or plates for the purpose
of making taftinging coples, be destroved or delivered up to the owner of the copynight or
otherwise dealt with as the court may think fit.

Appeal 1o High Court.

14. Any person agerieved by 2 surcmary conviction of an offence under the foregoing
provisions of this Act may appezl to the High Couart.
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Application of section 14 of Customs Act, 1911 of United Kingdon.

15. Section 14 of the Customs Act, 1911, of the United Kingdom shall, with the neces-
sary modifications, apply ta the importation into Swaziland of copies of works made outside
Swaziland.

Weork of joint quthors,

16. (1) Imthe case of a work of joint authorship, copyright shall subsist during the life
of the author who first dies and for a term of ffty yvears afier his death, or during the life
of the author who dies last, whichever period is the longer, and references in this Act to the
period after the expiry of any specified number of vears from the death of the author shall
be construed as references to the period after the expiry of the like number of years from the
death of the author who dies first or after the death of the author who diss last, whichever
period may be the shorter, and in the provisions of this Act with respect to the grant of
compulsory hicences a reference to the date of the death of the anthor who dies last shall be
substituted for the reference to the date of the death of the author.

(2) Where, in the case of a work of joint authorship, some one or moré of the joint
authors do not satisfy the conditions confarring copyright laid down by this Act, the work
shall be treated for the purpeses of this Act, as if the other author or authors had been the
sole authors or author thereof:

Provided that the term of the copyright shall be the same as it would have been if all
the authors had satisfied such conditions as aforesaid.

(3} For the purposes of this Act, “‘a work of joint authorship™ means a work pro-
duced by the collabeoration of two or more authors in which the contribution of one author
is noft distinct from the coniribution of the other author or authors.

4y Where a married woman and her husband are joint authors of 2 work the interest
of such married woman therein shall be her separare property.

Posthumous works.

17. {1} In the case of a literary, dramatic or musical work or, an engraving, in which
copyright subsists af the date of the death of the author or, in the case of a work of joint
autharship. at or inunediately before the date of the death of the author who dies last, but
which has not besn published, nior, in the case of a dramatic or musical work, besn performed
iz public, nor in the case of 2 lecture, been delivered in public before that date, copyright
saall subsist til] publication, or performance or delivery in public, whichever may first happen,
and for a term of fty vears thereafter, and the proviso to section 3 of this Act shall in the
cdse of such a work, apply as if the author nad died at the date of such publication or perferm-
ance or delivery in public as aforesaic.

(2) The ownership of an author’'s manuscript after his death, where such ownership
has been acguired under a testamentary dispesition made by the zuthor and the manuscript
is of & work which has not been published nor performed in public nor delivered in pubiic,
shall be prima facie proct of the copyright being with the owner of the manuscript.

FProvision as to Gevermment pudlications.

18. Withoui prejudice to 2oy rights or priviegss of the Governrnent whers any work
has, whether before or after the commencement of this Act, been prepared or publisped by
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or under the directions or control of the Government or any Government department, the
copyright in the work shall, subject to any agreement with the author, belong to the Govern-
ment, and in such case shall continue for a period of fifty years from the date of the first
publication of the work.

- Provisions as to mecharical instruments.

19. (1) Copyright shali subsist in records, perforated rolls, and other contrivances by
means of which sounds may be mechanijcally reproduced, in like manner as if such contri-
vances were musical works but the term of copyright shall be fifty years from the making
of the original plate from whach the contrivance was directly or indirectly derived, and the
person who was the owner of such original plate at the fime when such plate was made shall
be deemed to be the author of the work, and, where such owner is 2 body corporate the body
corporate shall be deemed for the purposes of this Act to reside within the parts of the
British Commonwealth to which the Custom Act, 1911, of the United Kingdom extends if it
hes established a place of business withini such parts.

(2} It shall not be deemed to be an infringsment of copyright in any musical work
for any reason to make within the parts of the British Commonwealth to which that Act
extends records, perforated rolls, or other contrivances by means of which the work may be
mechanicalty performed, if such person proves —

{a} that such contrivances have previously been made by, or with the consent
or acquiescence of, the owner of the copyright in the work; and

(b that he has given the prescribed notice of his intention to make the contri-
vances, and has pzid in the prescribed manner to, or for the benefit of, the
owner of the copyright In the work royalties in respect of all such contri-
vances sold by him, calculated at the rate hereinafter mentioned:

Provided that —

(i) nothing hersin shall anthorise any alterations In, or omissions
from, the work reproduced; unless contrivances reproducing the
work subject to similar alterations and omissions have been pre-
viously made by, or with the consent or acquiescence of, the owner
of the copyright, or unless such alterations or omissions are reason-
ably necessary for the adaptation of the work to the contrivances
m guestion; and

(ii) for the purposes hergof, a musical work shall be deemed to mnclude
any words so closely associated therewith as to form part of the
same work, bul shall not be deemed fo include a contrivance by
means of whict sounds may be mechanically reproduced.

(3) Therate at which such rovalties as sforesaid are to be zalenlated shall —
{aj in the czse of contrivances sold within two vears after the cornmencement
of this Act by the person making the same, be two and one-half psr cent; and
(b) in the cese of contrivances seld as aforasaid after the expiry of that period,
Ove per-cant
o1 the ordinary reteil selling price of the conmivance calcniated in the prescribed manner,
§2 however, that the rovalty payablie in respect of a contrivancs shell, in no case, be less than
half & cent for each separate musical work in which copyright subsisis reproduced thereon,
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and, where the royalty calculated as afor€said includes a fraciion &f a quarter 2ent, such
fraction shall be reckoned as a guarter of a cent:

Provided that, if, at any time after the expiry of seven years from the commencement
of this Act, it appears to the Minister that such rate as aforesaid is no longer equitable, he
may, after holding a public enquiry, make an order either decreasing or increasing that rate,
to such extent as under the circumstances may seem just, but any order so made shall be
provisional only and shall not have any effect unless and until confirmed by Parliament;
but, where an order revising the rate has been so made and confirmed, no further revision
shall be made before the expxranou of fourteen vears from the date of the last revision.

(4 If any such contrivance- 1s made reproducing two or more different works in
which copyright subsists and the owners of the copyright therein are different persons, the
sums payable by way of royalties under this section shall be apportioned amongst the several
owners of the copyright in such proportions as, failing agreement, may be dstermined by
arbitration,

(5) 'When any such contrivances by means of which a musical work may be mechanic-
ally performed have been made, then, for the purposes of this section, the owner of the cory-
right in the work shall, in relation to any person who makes the prescribed enquiries, be
deemed to have given his consent to the making of such contrivances if he fails to reply to
such enquiries within the prescribed time.

{6) For the purposes of this section, the Minister may make regulations prescribing
anything which under this saction is to be prescribed, and prescribing the mode in which
notices are to be given and the particulars to be given in such notices, and the mode, time,
and frequency of the payment of royalties, and any such regulations may, if he thinks fit,
include regulations reguiring paym‘*nt in advance or otherwise securing the pavrment of
rovalties.

{7) In the case of musical works published before the commencement of this Act,
the foregoing provisions shall have effect, subject to the following modifications and addi-
tions:

{(a) the conditions as to the previous making by, or with the consent or acguie-
scence of, the owner of the copyright in the work, and the restrictions as te
alterations in or omissions from the work, shall not apply;

(b the rate of two and one-half per cent shall be substituted for the rate of five
per cent ag the rate at which rovalties are to be calculated, but no royalties
shall be pavable in respact of contrivances seld before the first day of July,
1913, if conirivances reproducing the same work bad been lawinlly made,
or placed on sale, within the parts of the British Commonwealth to which
the Copyright Act, 1911 of the United Kingdom extends before the frst
day of July, 1910;

{2} notwithstanding any assignment made before the passing of this Act of the
copyiight in a musical work, any riehis conferred by this Act in respect of
tas making, or avthorising the making, of contrivances by means of which
the work may be mechanically performed shall belong to the autho: or his
exzcutor and mot to the assignse, and the rovaltiss aforesaid shall be payable
o, and for the benedit of, the author of the work or his executor;

{dY the seving contfained in this Act of the rights and interests arising from, or
In connection wilh, aciion taken pefore the comimencement of thiz Act shall
0ot be constiued as anthorising anyv person who has made confrivances oy
means of which the worl may be mechanicellv periormed o sell any such

fotte it
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contrivances, whether made before or after the passing of this Act, except
on the terms and subject o the conditions laid down i this section;

{e) where the work 1s a work on which copyright is conferred by an Order in
Council relating to a foreigh country, the copvright so conferred shall not,
except io such extent as may be provided by the Order, include any rights
with respect to the making of records, perforated rolls, or other contrivances
by means of which the work may be mechanically performed.

(8) NWotwithstanding anvthing in this Act, where a record, perforated roll, or other
contrivance by means of which sounds mav be mechanically reproduced has been made
before the commencemsnt of this Act, copyright shall, as from the commencement of this
Act, subsist therein in Hke manner and for the like term as if this Act bad been in force at
the date of the making of the oniginal plate from which the contrivance was directly or
indirectly derived:

Provided that —

{1} the person who, at the commencement of this Act, is the owner of such
original plate shall be the first owner of such copyright; and

(i) nothing in this provision shall be construed as conferring copyright in any
such contrivance if the making thereof would have infringed copyright in
some other such centrivance, if this provision had been in force at the time
of the making of the Arst-mentionead contrivance.

Provisions as to political speeches.

20. Notwithstanding anything in this Act, it shall not be an infringement of copyright
in an address of a political nature delivared at a public meeting to publish & report thereof
I a newspaper.

Provisions as 1o photographs.

21. The term for which copvright shall subsist in photographs shall be fifty vears from
the making of the original negative from which the photograph was directly or indirectly
derived, and the person who was owner of such negative at the tme when such pegative
was made shall be deemed to be the author of the work, and, where such owner is a body
corporate, the body corporate shall be deemed for the purposes of this Act to reside within
the parts of the British Commonwealth to which the Copvright Act, 1911 of the United
Kingdom extends if it has established a place of business within such parts.

Provisions as 1o desions registrable under the Patent and Desions Act, 1907 of the UK.

22. (1) This Act shall not apply to designs capable of being registered under the Patents
and Designs Act, 1907, of the United Kingdom, except designs which, though capable of
being so registered, are not used or intended io be used as models or patterns to be multiplied
by any Industrizl process.

{2) General rules made under section 86 of the said Patents and Designs Act, 1907,
before the 241 Apxil, 1967, for dererpuning the conditions under which & design shail be
deemed to be wsed for such purposses as aforesaid shail be applicable.
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Works of foreign authors first published in parts of the British Commanwealth.

23, If it appears to the Minister that a foreign country does not give, or has not under-
taken to give, adequate protection to the works of Swaziland authors, the Minister may,
by notice in the Gazette, direct that such of the provisions of this Act as confer copyright on
works first published within the parts of the British Commeoenwealth to which the Copynight
Act, 1911 of the United Kingdom extends, shall not apply in Swaziland to works pubiished
after the date specified in such notice, the authors whereof are subjects or citizens of such
foreign country, and are not resident in the British Commonwealth, and thersupon those
provisions shall not apply to such works.

Existing works (Schedules.)

24, (1) Where any person is immediately before the commencement of this Act entitled
to any such reht in any work as is specified in the first column of the Schedule, or to any
interest in such a right, he shall, as from that date, be entitled to the substituted right set
forth in the second columm of the Scheduls, or to the same interest in such a substituted
right, and to no other fight or interest, and such substituted right shall subsist for the term
for which it would have subsisted if this Act had been in force at the date when the work was
made and the work had been one enutled to copyrnight thersunder:

Provided that —

(@) if the author of any work in which any such right as is specified in the first
column of the Schedule subsists at the commencement of this Act has,
before that date, assigned the right or granted anv interest thersin for the
whole term of the right, then at the date when, buat for the passing of this
Act, the right would have expired the substituted right conferred by this
section shall, in the absence of express agreement, pass to the author of the
work, and any interest therein created before the cormmencement of this
Act and then subsisting shall determine; but the person who immediately
before the date at which the right would so have expired was the owner of
the right or interest shall be entifled at his option either

() on giving such notice as hereinafter mentioned, to an assignment
of the right or the grant of a similar interest therein for the remainder
of the term of the right for such consideration as, failing agreement,
may be determined by arbitration; or

(1) without such assignment or grapt, to continue to reproduce oT
perform the work In like manner as therstofore subject to the
payvmernt, if demanded by the author within thres vears after the
date at which the right would have so expired, of such rovalties
to the author as, failing agreement, mav be determined by arbitra-
tlon, or, where the work is incorporated 1 a collective work and
the owner of the right or interest is the proprietor of that collective
work, without any such pavment;

~ The notice above referred to musi be given noi mors than one vear nor
less than six months before the date at which the right weuld have so expired,
and must be sent by regsiered pest (o the author, or, i he cannot with
reasonable diligence be found, advertized in the Gazeite and In two news-
mapers circulating in Swaziland.

{£] where any person has, befors the twenty-sixth dey of 1620, teken any

T
action whiereby he has Incurred anv expenditure or liability In connecticn
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with the reproduction or performance of any work m a manner which at
the time was lawiul, o for the purpose of or with a view to the reproduction
or performance of a2 work at a time when such reproductior: or performance
would, but for the passing of this Act, have been lawful, nothing in this section
shall diminish or prejudice any rights or mterest arising from or in connec-
fion with such action which are snbsisting and valuable at the said date,
unless the person who by virtne of this section becomes entitled to restrain
such reproduction or perfOrmAance agrees t0 pay such compensatlon as,
failing agreemenst, may be determined by aroitration.

(2) For the purposes of this section, the expression “author” includes the executor
of a deceased author.

(3) Subject to the provisions of section 18(7) and (8) and of section 27, copyright
shal not subsist m any work made before the commencement of this Act, otherwise than
under, and In accordance with, the provisions of this section.

Part II

INTERNATIONAL COPYRIGHT

25. (1) The Minister may, by notice in the Gazette, direct that this Act (except such
parts, if any, thereof as may be specified in the notice shall appiy:

{a) to works first published in a foreign country to which the notice relates,
in like manner as if they were first published within the parts of the British
Commeonweslth to which the Copyright Act, 1911 of the UK. extends;

(&) to literary, dramatiz, musical, and artistic works, or any class thereof, the
authors whereof were at the time of the making of the work subjects or
citizens of a2 foreign country to which the order relates, in iike manner as
i the authors were British subjects:

{¢) In respect of residence in a foreign country to which the notice relates in
like manner 2¢ I such residence were residsnce in the perts of the British
Commonweaith to which that Act extends:

-and thereupon, subject to the provisions of this Part of this Act and of the nofice, this Act
shall apply accordingly:
Provided that —

(i) before making a notice under this section In respect of any foreign
country (other than a2 couniry with which the Government has
entered mto a convention relating to copvright), the Mintster shall

¢ satisfied that that foretgn country has made, or hes undsrtaken
to make, such provisions, if any, a3 11 appears to him expedient
to require for the protection of worke enhiled to copyright under
the provisions of Part I of this Act;

(i) the notice may provide that the term of copyright within such parts
of the British Comumonweslth as aforesaid shall not exceed that
conferred by the law of the country to which the notice relates;

(iii} the provisions of this Act as to the delivery of copies of books
snall not apply to works Arst published in such country, except
so far as is provided by the notice;
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(iv} the notice may provide that the enjoyment of the rights conferred
by this Act shall be subject to the accomplishment of such conditions
and formalities (if any) as may be prescribed therein;

(v} in applving this Act as to ownership of copyright, the notice may
make such modifications as appear necessary having regard to the:
law of the foreign country;

(vi} in applying this Act as to existing works, the notice may make such
modifications as appear necessary, and may provide that nothing.
in those provisions as so applied shall be construed as reviving
any right of preventing the production or importation of any
translation in any case where the right has ceased by virtue of section
5 of the International Copyright Act, 1886 of the United Kingdom.

(23 A notice under this section may exiend to all the several countries mamed or
described therem.

(3) An Order in Council made under section 29 of the Copyright Act, 1911 of the:
United Kingdom and in force on the Z4th April, 1967, shall have the same force ang effect
as a notice under this section.

ParT 11

SUPFLEMENTARY PROVISIONS

Abrogation of cormmon law rights.

26. No person shall be entitled to copyright or any similar right in any literary, drama-
tic, musical, or artistic work, whether prhlished cr unpublished, otherwise than under and in
a&.ordﬂnce with the provisions of this Act, or of any other statuiory enactment for the time
being in force, but nothing in this section skhall be construed as abrogating any right of juris—
diction to restrain a breach of trust or confidence.

Power of the Minister.

27. {13y The Minister mayv publish: notices altering, revoking, or varving any Crder o
Council or notice made under this Act, or under any enactments repealed by this Act, in so
far as the same are applicable in Swarziland, bui any notice publisked under this section shall
not affect prejudicially any rights or interssts acquired or accrued at the daie when the notice
comes o operation, and shall provide for the protection of such rights and interests.

(2) Every notice mads under this Act shall be published in the Gazette and shall be
laid before both Houses of Pariiament as soon as mayv be after 1t 13 made, znd shall have
effect 25 if enacted in this Acr

Saving of University Copyrights

28, Nothing in this Act shall deprive any of the nniversities and colieges mentioned
= the Copyright Act, 1775, of the United :\_mgd om, of any copvright Thev already possess.
cnder that Act, bt the ICII'I‘*C[IE:S and penaities for infringemen: of any such copyright shall

e ynder this Act and not undar the: Act
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SCHEDULE

EXISTING RIGHTS

xisting Right Substituted Right

{«) Inthe case of works other than dramatic and rmusical works:
Copvright. Copyright as defined by this Act.*

{b) In the case of musical and dramatic works:
Both copymight and performing right Copyroghit as defined by this Act.*
Copyright, but not performing right Copyrignt as definad by this Act, except the
sole right to periorm the work or any
substantial part thereof in public,

Performing right, but not copyright The sole rignt to perform the work in public,
but none of the other rights comprised in
copyright as defined by this Act.

For the purposes of this Schedule the following expressions, where used in the first
column thereof, have the following meanings:

“copyright™, i the case of a work which according to the law in force immediately
before the commencement of this Ac¢t has not been published before that
date and statutory copyright wherein depends on publication, includes the
right at common law (if any) to resirain publication or other dealing with
the work;

“performing right”, in the case of 2 work which has not been performed 1n public

before the commencement of this Act, includes the right at commeon law
(if any) to resirain the pecformeance thereof 2 public.

*In the case of an essay, article, or portion forming part of and first published in a2 review
magazine, or otaer periedical or work of & like nature, the right shall be subject to any
night of publishimg the essay, article, or portion n a separate form to which the author
1s entitled at the comnencement of this Act, or would, if this Act had pot beea passad,
have become entitled under section 18 of the Copvright Act, 1842, of the United King-
dom.
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