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An Act to protect the rights of consumers, address the interests and
needs of consumers, establish a Consumer Protection Council,
provide an effective redress mechanisms for consumer claims and
providefor other mattersincidental thereto or connected ther ewith

ENACTED by the Parliament of Malawi as follows-

PART I-PRELIMINARY
1. This Bill may be cited as the Consumer Protecfist, 2003, and Short title and

shall come into operation on such date as the kinimay appoint by ~ commencement
notice published in th&azette,
2. In this Act, unless the context otherwise regglir Interpretation

"Abusive clause" means a clause, which is or agpeabe imposed
on a consumer by a supplier or trader who has esimnpower over the
consumer and which gives the supplier or trader amnfair,
unconscionable or excessive advantage over theiowrs

"Abusive advertising" refers to abusive, unfair discriminatory
advertising which incites or is likely to inciteolence, evokes fear or
exploits profits from children, infringes environmal values or is
capableof leading consumers to behave in a manner detrimenmtal
hazardous to their health or safety;

"Advertiser" includes a supplier or tradef technology, goods or
services who has commissioned the publication of aawertising
message;

"appropriate laboratory" means a laboratory or pizgtion
recognized by Government and includes any such rdadmy or
organization established by or under any law fertime being in force
for carrying out analysis or tesf any goods with a view to determining
whether such goods have any defect;

"business records" include

(a) accounts, balance sheets, vouchers, records, miaoliteeetings,
contracts, files, instructions to employees, inesicimport documents
and other instruments; and

(b) any information recorded or stored by meaha pen, typewriter,
computer or other device whatsoever and any maétstibsequently
derived from information so recorded;

"Chairman" means the Chairmahthe Council appointed under section
14,
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"competent authority" means a body that has powgirisdiction, derived
from any written law, over a particular issueeatity;
"complainant” means a consumer or any consumearcias®n who or
which, as the case may be, makes a complaint;
"complaint" means any allegation in writing or lbramade by a
complainant that-
(a)as a result of any unfair trade practice adoptedh supplier or
trader, the complainant has suffered loss or' damag
(b)the goods or technology mentioned in the complaad one or
more defects; and
(c)the services mentioned in the complaint suffem deficiency in
any respect
“consumer" means a person who-

(a) purchases or offers to, purchase technology, gamdservices
otherwise tharfor resale; but does not include a person who purcteases
technology, goods or servicks the purpose of using them in the production
or manufacture of any other technology, goods oricesfor sale;

(b) receives or uses any technology, goods or servioeswhich
consideration has been paid or promised or padig pr partly promised, or
under any system of deferred payment and such pémstudes any user of
such technology, goods or services other than ¢éngop who buys or pays
for the same when such is made with the approval aniescence of the
purchaser;

(c) hires or avails himself of any technology, goodsservicesfor a
consideration which has been paid or promised otlypaaid or partly
promised, or under any system of deferred paymewt iacludes any
beneficiary of technology, goods or services othan the person who hires
or avails himself of the same when the technolagpods or services are
availed with the approval or acquiescence of therhi

"consumer contract" means a contfactthe sale or supply of technology,
goods or services, in which the supplier or tradetealing in the course of
business and the purchaser or user is not; butriuteésclude a contrador
the sale, letting or hire of immoveable propertyaaontract of employment;

"consumer dispute" means a dispute where the pensbasiness against
whom or which a complaint has been made deniessputs the allegations
contained in the complaint or having accepted thegations, refuses,
declines or fails to compensate any loss or inguffered by the complainant
to the satisfaction of the complainant;
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"Council" means the Consumer Protection Councalgdisthed under section
10 of this Act;

"defect" means any fault, imperfection or shortawgnin the quality,
guantity, potency, purity or standard which is rieggito be maintained by or
under this Act or any other written law in relatimnany goods;

"deficiency”" means any fault, imperfection, shoniog or inadequacy in
the quality, nature and mannef performance which is required to be
maintained by this Act or under any written law fioe time being in force or
has been undertaken to be performed by a persparguancef a contract
or otherwise in relation to any service;

"distribution" includes any act by which technaofpgoods or services are
sold or supplied by one person to another person;

"distributor" means any person in the supply cheiwse activity does not
affect propertiesf a product;

"downstream processor" means a manufacturer whe walue to goods
supplied or manufactured by another person;

"false or misleading advertising" includes any tgbbusiness information
or communication which uses text, dialogue, sountige or description
which can directly or indirectly, expressly or irrgal or by omission, leads a
consumer to make, a mistake, misunderstand or tooh&used about any
technology, goods or services on the market;

"goods" include all tangible items or articles dcgd or used by a
consumer;

"guarantee" means an undertaking applicable f@eaified time made by
a supplier or trader to pay for the cobtepairs or to replace a good that does
not work due to a defect or deficiency arising fromechanical failure or
faulty workmanship;

"interest" means the prevailing interest ratesgdh by commercial banks
at that particular time;

"intermediate goods" means goods used as inputsanufacturing or
downstream processing;

"Local Authority" bears the same meaning as definetie
Local Government Act;

"manufacture” includes any process which transfogmsds in order to
add value to them for the purpose of resale; anhtlidies any operation of
packing or repackaging not linked to another fofrransformation within a
single enterprise;
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"manufacturer" means a person who-
(a) manufactures the product or a component part;

(b) assembles or fabricates parts made or manufadyred
any other manufacturer;
(c) presents himself as the manufacturer by affixintheo
product his name, trade mark or other distinctiarknor
(d) reconditions the product.

"offer for sale" includes the exposing of goodsdate, the furnishing of a
guotation, whether verbally or in writing and anther act or notification
whatsoever by which willingness to enter into amnsaction for sale is

expressed;

"price" in relation to the transfer, supply, prawis or sale of technology,
goods or services, inc.ludes every valuable coraida whether direct or
indirect, and includes any consideration whichffea relates to the transfer,
supply, provision or sale of the technology, goausservices, although
ostensibly relating to any other matter or things;

"pyramid selling" means

(a) a scheme for the sale or lease of a product whesabyperson (the
'first person) pays a fee to participate in theesoh and receives the right to
receive a fee, commission or other benefit-

(i) in respect of the recruitment into the scherhether

persons either by the first person or any othesquer

(ii) in respect of sales or leases made, other thathe first person, to
other persons recruited into the scheme by thé fiesson or any other
person; and

(b) a scheme for the sale or lease of a product whareby

person sells or leases a product to another pétiserisecond person") who
receives the right to receive a rebate, commissionther benefit in respect

of sales or leases of the same or another proldaicare not-
® sales or leases made to the second person;
(i) sales or leases made by the second person; or

(i) sales or leases, made to ultimate consumers & user
of the same or other product, to which no righfusther participation in the
scheme, immediate or contingent, is attached;
"retail trade" means a form of distribution by whigoods are customarily
sold to consumers rather than for the purpose of
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resale or manufacturing; and includes any act érofeacts or sale to
consumers which is the subject of a consumer dispuain action under this
Act;

"safe product” means a product or service whiclsam present any risk
to health, environment and safety of persons opgngy when used for the
assumed purpose or in a way in which it is expettidk used:

Provided that a product shall not be consideredjela@us only because it
is possible to obtain higher levels of safety otchese another safer product
is available;

"sale" includes an agreement to sell or offer &des

"seller" means a person regularly engaged inltedale or
who participates in some act or set of acts oflretale, which is the subject
of a consumer dispute or action under this Act;

"service" means service of any description, whighmiade available to
potential users and includes the provision of fied in connexion with
health, insurance, banking, including the rendeahg service free of charge
or under a contract or personal service;

"Supplier" in relation to a service or technolo@gygludes a person who
performs a service or transfers technology andraopé who arranges the
performance of a service or the transfer of teatmgl goods or services to
another person;

"subordinate court" bears the same meaning asetkiinthe Courts Act; Can. 3:02

"technology”, "technology transaction" or "techrmparansfer" includes, P

mutatis mutandis,systematic knowledge or a transaction involving the
transfer of systematic knowledge for the manufactfra product, for the
application of a process or for the rendering eéevice and does not extend
to the transactions involving the mere sale or rease of goods;
"trader” in relation to any technology, goods orvges means any
person who sells or distributes, supplies or presidny technology,
goods or services and includes the manufactureedheand where
goods are sold or distributed in package form idetuthe packer of
the goods;

"trade practice" means any practice related ta#ngying on of any trade;
includes anything done or proposed to be done lypanson which affects
or is likely to affect the method of trading of atngder or class of traders, or
the production, supply or price in the course aflé of any goods whether
real or
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Personal, or of any technology or service as ddfire the
Competition and Fair Trading Act. 1998;

"unfair trade practice" means a trade or busineastipe including
the practice which, for the purpose of promoting $ale, use, supply
or provision of any technology, goods or servicdepas any unfair
method or unfair or deceptive practice including tpractice of
making any statement whether orally or in writing iy conduct
which

(a) falsely represents that the technology or goods @irea
particular standard, quality, grade, durabilitymgmsition, style or
model;

(b) falsely represents that the services are of aqudati standard.
quality or grade;

(c) falsely represents that any re-built, second haedovated,
reconditioned or old goods are new or unused goods;

(d) represents that any technology, goods or ses\uias sponsorship,
approval, performance characteristics, accessqégpherals, uses or
benefits which such technology, goods or servicesal have;

(e) represents that the supplier or trader has a spampoor
approval, affiliation, intellectual property, licesl or franchise which
such supplier or trader does not have;

()) makes a false or misleading representation eariag the nee_
for or the usefulness or utility of any technologgpds or services;

(9) gives to the public any assurance, warranty orajuee of the
performance, efficiency, efficacy or length of i a product or any
technology, goods or services that is not basedrradequate or
proper test thereof; and

(h) takes advantage of a consumer by exerting undussyme or
undue influence on the consumer to enter intorgséetion involving
any technology, goods or services;

"warranty" means an agreement with reference tagedich are the
subject of a contract, but collateral to the maimppse of such
contract of sale, the breach of which gives risa ttaim for damages,
but not to a right to reject the goods and treatrect as repudiated as
defined in the Sale of Goods Act;

"wholesale" means a form of distribution by whicbhods are
customarily sold for the purpose of resale or gauts in manu-
facturing and includes any act or set of acts & && either of those
purposes which is the subject of a consumer disputan action
under this Act or any other written law;

"wholesaler" means a person regularly engaged wieghle trade,
or who participates in some act or set of acts bblesale trade,
which is the subject of a consumer dispute or giomcinder this Act
or any other written law.
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PART II-GENERAL PRINCIPLES OF CONSUMER PROTECTION
. . . Consumer rights

3. Consumers shall be entitled to the followindntig-

(a) the protection of their economic interest, heatttl aafety
in the consumption of technology, goods and sesyice

(b) true, sufficient, clear and timely consumer edwsaincluding
information on technology, goods and services effeas well as on
prices, characteristics, quality and risks that tm@gncountered in the
consumption of the technology, goods and services;

(c) fair and non-discriminatory treatment by a supptietrader of
technology, goods and services;

(d) full, timely, adequate and prompt compensation damages
suffered by a consumer which, pursuant to the pitong of this Act
or any other written law or other special or gehaantractual
obligations, are attributed to a supplier or trader

(e) the freedom and right to associate and join or foomsumer
unions or associations;

if) access to the appropriate or competent authoritieshe
protection of their legitimate rights; and

(g) any other rights, freedoms, entitlements and isterimcidental
to or which would facilitate the enjoyment of treedgoing rights.

4. —(1) The Government shall in its policies, laavel administrative Undertaking of the
measures ensure that consumers draw maximum befrefit Government
national, economic, environmental, cultural , abcand other
resources.

(2) The Government shall endeavour to establiskdopt, maintain
and enforce standards for technology, goods andcssraccording to
Malawi Standards in order to prevent technologydgoand services
from causing harm to life and property of a consuagewell as to the
environment.

(3) The Government shall endeavour to establishysies for
indicating the quality and other elements of thbestance of goods
and services and regulate against false advertiimt exaggerated
indications so that a consumer may not make a kasia the
selection of technology, goods and services, ichmsing or utilizing
them.

(4) The Government shall endeavour to regulatevitie8 that
reasonably restrict fair and free competition conicgy the prices and
supply of technology, goods and services that aaticolarly
important to consumers.
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(5) The Government shall endeavour to promote ttoailation of
information and technology, goods and servicesriieioto' assist the
consumer make a sound and informed choice andeitteology,
goods and services.

(6) The Government shall endeavour to' ensure actes

basic or essential needs and where appropriatecriires

minimum standards.

5.--(1) Local Authorities shall have the responsibility' plan
measures paralleling those of the Government as ageplan and
execute measures concerning consumer protecticordicg to the
social and economic condition of the area undedr phesdiction.

(2) Local Authorities shall, in collaboration withe Council, have
the responsibility of implementing the provisiorfstliis Act and any
other written laws on matters of consumer protectio

6.--(1) A supplier or trader of technology, goads onvims
shall -
(a) take necessary and appropriate measures conceaatihgology,
goods and services he providasthe prevention of danger;
(b) ensure correct ingredients, measures or weightsgarmd proper
indications of technology, goods and serviceshasase may be;
(c) ensure that imported technology, goods meet theaMal
Standards;
(d) co-operate with the Government or Local Authorities the
execution of policies relating to- consumer pratett
(e) not supply technology, goods or services whichaaarse injury or
harm to a consumer or the environment and whicha@omply with
the Malawi Safety Standards;
(f) not engage in any unfair trade practices;
(9) produce and show a business record, when requestied so, to a
member of the Council or a person duly authorizgthle

Council:

Provided that a member of the Council omperson duly
authorized by the Council shall an demand prodotéhe trader or
supplier a valid identification; and
(h) provide consumers with true, sufficient, clear atithely
information an technology, goods or services thay offer.

(2) Any supplier or trader who' contravenes sulisectl) shall be
guilty of an offence and upon conviction, liable' to fine of
K500, 000 and to' imprisonmefar five years.

7. The _consumer shall take the initiative to' aethe necessary
knowledge of consumer life and endeavour to' belsslereliantly
and rationally.
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8.-( 1) Any competent authority shall constitutensamer contracts Beneficial
or agreements in favour of and far the benefit af@nsumer where interpretation
the contract is unfair or ambiguous.

(2) The Council or any other competent authoritgalisiclosely
regulate and control abusive, unfair, dumping,rieste, harmful or
anti-competitive trade or business practices ortregh terms or
clauses.

(3) Contractual clauses or stipulations shall have effect where
they purport to, or in fact

(a) exempt, exclude, reduce or limit the responsibibityiability of
a supplier or trader far a defect, deficiency, egehcy or efficacy of
any nature of the technology or goods supplied e s$ervices
rendered;

(b) imply a waiver of the rights, freedoms or liab@#ivested in the
consumer pursuant to, this Act or any other writeem and limit the
exercise of the rights, freedoms and libertiehefdonsumer;

(c) place, shift or reverse the burden of proof agaimstconsumer
far a defect, deficiency, inadequacy or efficacyiohhis not
immediately apparent to, the consumer;

(d) authorize the supplier or trader to unilatgrathncel, repudiate
or rescind the contract except where this poweested in the trader
or supplier in the case of postal or sample sales;

(e) create contractual terms and conditions, which @anéair,
unconscionable, inequitable, oppressive or unredgerio consumers
or are actuated by bad faith.

9. A person who engages, causes or coerces anuénson to, be Eytrtamid Ser:'_ig‘_? gr
engaged in pyramid selling or betting commits derufe. eting pronibrte

PART III-ADMINISTRATION

10.-(1) There is hereby established a body tormevk as the Establishment of the
Consumer Protection Council which shall Consumer Protection
(a) be a body corporate with perpetual succession adnanon seal; Council

(b) in its corporate name, be capable of suing andybmied;

(c) be capable of holding, purchasing or otherwise @icgy charging
and disposing of any property, moveable or immoieafor the
purpose, or in the course of carrying out its fiorss;

(d) have the powers of borrowing and lending moreydl (e) be
capable of doing or performing all such acts antiviies bodies
corporate may by law do, and perform.

(2) The Council shall consist of

(a) the following members appointed by the Minister
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(i) a representative from a consumer body in Malawi
(i) a representative from an economic body in Maja(ii) a
representative from Malawi Confederation of

Chambers of Commerce and Industry;'

(iv) a representative from the Law Society of Malaw

(v) a representative of a trade union in Malawi;

(vi) a representative from a women's organizations;

(b) the followingex officiomembers

(i) the' Secretary for Commerce and Industry ordeisignated
representative;

(ii) the Director General of Malawi Bureau of Stands or

his designated representative; and

(iii) the Chief Executive of the Pharmacy, Medigrend
Poisons Board or his designated representative;

(iv) Secretary for Justice or his designated repregive; and
(v) Secretary for Local Government or his desigdaépresentative.

(3) A member of the Council, other thanenofficiomember, shall
hold office for a period of three (3) years unléss appointment is
terminated sooner than the expiry of that period simll be eligible
for re-appointment for one more term.

(4) The names of all members of the Council ag fimstituted
and every change in the membership of Council df®jpublished in
theGazette.

(5) There shall be a Secretary to the Council wiall e an officer
in the public service.

(6) The Secretary shall be the chief executiveceffito the
Council-and as such shall be responsible to then€bdor the
administration and management of its affairs, dradl e in charge of
all administrative, executive and other staff af thouncil, and, in all
such matters, shall, at all times, be subject ¢odihection and control
of the Council. .

(7) The Secretary shall exercise such powers amfbrpe such
duties as the Council may delegate to him in wgitfrom time to
time, and in any such delegation the Council maypdse such
conditions as to the exercise of such powers orpgmformance of
such duties as the Council deems fit.

(8) In addition to the Secretary, there shall lppoénted in the
public service such other officers subordinateh® $ecretary as may
be required for the proper functions of the Council
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11. The office of a member, other than en officio member shall
become vacant

(a) upon his death;

(b) if he has been absent from three consecutive nusetri the
Council, of which he has had notice, without vadighlanation;

(c) if he has been convicted of an offence and senterice
imprisonment for a period exceeding six (6) montfithiout an option
of a fine;

(d) if he becomes mentally or physically incapable &fciently
performing his duties as a member of the Council;

(e)if he becomes an undischarged bankrupt; or

() if he resigns by giving one month notice in tivrg to the Minister.

12.-(I) on vacation of office by a member of theuBail, the vacancy
shall be filled by a person appointed in accordamitie section 10 (2)
(a) under which the former member was appointed:

Provided that if the remaining period is less than(6) months the
Minister may decide not to have the vacancy filledil the expiry of
the period.

(2) If any member of the Council is granted lea¥ealosence by the
Council, the Council may, if it deems fit, co-opperson who belongs
to the same organization as the member who hasdraeted leave to
fill the vacancy during the absence of that member.

13. The Council may, in its discretion at any tiarel for any period,
invite any person to attend any meeting of the Cbamd take part in
the deliberations of the Council, but such perduallshot be entitled
to vote at that meeting.

14.-() The Minister shall appoint a Chairman fratine elected
members of the Council.

(2) The Vice-Chairman of the Council shall be abectby the
members of the Council from amongst its members.

(3) No member appointed under paragrdbphof subsection (2) of
section] 0 shall be appointed or, elected as Clairmr Vice-
Chairman, respectively.

(4) Subject to subsection (3), the Chairman and\oe Chairman
shall hold office for the duration of their memiwpsof the Council.

(5) The office of the Chairman or the Vice-Chairrmstrall become
vacant-

Vacation of office of
members
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Chairman and vice
chairman

(a) if the holder resigns his office by notice he Minister: or

(b) if the holder of the office ceases to be a memah the Council.

(6) Whenever the Chairman is absent or is for ayse unable to
discharge the functions of his office, the Vice-Ciman shall
discharge the functions of the Chairman.

15. A member of the Council a committee shall biel pait of the
funds of the Council, such remuneration and allaeanif any, a_ the
Minister may determine.

16.-(I) Subject to subsection (2), the Council khedld ordinary
meetings for the dispatch of business at leasttfmes a year.

(2) An extraordinary meeting of the Council

(a) may be convened by the Chairman at any time;

(b) shall be convened by the Chairman within tweamg (21)

days of receipt by him of a request in writing gigrby not less than
five (5) members of the Council and specifying pluepose for which
the meeting is to be convened.

(3) At any meeting of the Council
(a) the Chairman or, in his absence, the Vice-Qinair, shall preside;

(b) in absence of both the Chairman and Vice-Chraisnthe members
present and forming a quorum shall elect one ofr thember to
preside; and

(c) the quorum shall be formed by seven (7) members

(4) An exofficio member ofthe Council shall attend any meeting of
the Council in person.

(5) At any meeting of the Council a decision on amtter shall be
that of the majority of the members present anthgadt that meeting,
and in the event of an equality of votes, the persesiding shall
have a casting vote in addition to his deliberatiote.

(6) The Council shall regulate its own procedure.
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(7) The Council shall cause minutes of every mgetihthe Council
or committee of the Council to be kept.

17. No member of the Council of any committee & @ouncil shall
be liable for any act or default of his or of theuticil, done in good
faith in the exercise of the functions or powershaf Council.

PART Iv -FuncTions AnD Powers oF THECoUNCIL

18.-(1) the functions of the Council shall be —

(a) to identify price mechanisms in Malawi whether f{hwices are
justifiable;

(b) to monitor the frequency and the magnitude of price
Increases;

| to liaise and consult with relevant stakeholders adrder to
understand what is happening in the economy;

(d) to co-ordinate and network consumer activigesl liaise with
consumer associations or organizations, any compatéhority and
agencies within and outside Malawi to protect comsuinterests;

(e) to carry out, promote or participate in consumeucation
programmes and activities;

(f) disseminate consumer information to the public;

(9) to provide advice, to consumers ,on their right$ mesponsibilities Functions of the
under this Act and any other written law and makeilable to Council
consumers general information affecting their iets;

(h) to monitor the operations of consumer organizatiemghat they
operate in a transparent manner and effectivelputjitout the
country;

(i) to create or facilitate the establishment offtiot resolution
mechanisms on consumer issues;

() to investigate any complaint received regardicgnsumer
protection, and where appropriate, refer’ the caimplto a competent
authority and ensure that action is taken by thmepmient authority to
whom the complaint has been referred,;

(k) to advocate for the effective implementation osthict and any
other written law affecting consumers;

() to maintain a complaints register;

(m) to formulate and submit to the Minister, policy alegjislative
proposals in the interest of consumers, consider emmine, and
where necessary, advise the Minister on the meadifio,
consolidation or updating of legislation providingrotection to
consumers in the areas covered under, or relatéhdigoAct or any
other written law;

(n) to collaborate with other institutions to ensurattthe quality of
technology, goods or services imported into thentgucomply with
the Malawi Standards;

(o) to recommend to Government, where appropriate, muim
standards for basic or essential needs;
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(P) to carry out investigations or inspections tsroiwn initiative or at
the request of any person regarding matters rglainconsumer
Issues;

(q) to undertake such activities as are necessary,xpedie or
convenienfor or in connection with the performance of its fuoos

under this Act.

19. For the better performance of its functions, theu@i shall,
subject to the provisions of this Act, have power

(a) to request an advertiser to withdraw an advertisgnwehich
contravenes the provisions' of this Act;

(b) to publish reports of the complaints the Councd Haalt with;

(c) to caution suppliers or traders who contravenepttowisions of
this Act;

(d) to employ professional, 'technical and administeapiersonnel as
it may deem appropriate and lay down conditionsesficefor such
employees;

(e) to pay any person in its employ such salary, wage®ther
remuneration as it may deem fit, and to grant hichsleave as it
may deem fit;

(f) to enter into any contract or agreement; i

(9) to purchase, take on lease or in exchange, hiotherwise acquire
any real or personal property, which it consideesessary in the
furtherance of its functions;

(h) subject to the Public Finance Management Act, igerenoney by
way of loans or overdrafts;

() to invest or deal with any moneys not immediatelyuired in such
securities and in such manner as it may deem ditawary or realize
such investments;

() to manage, insure, let, sell, alienate, mortgagetberwise deal
with any property of the Council as it may deem assary or
expedient;

(k) to receive donations of money or other propertynfrany person
or body of persons, other than from a supplier radedr, for the
furtherance of its functions;

() to receive such donations beneficially or as tesi€ anytrust
establishedor the furtherance of such functions;

(m) to publish, from time to time, such professional ather
information as it deems necessary or expedi@nthe promotionof
the functions of the Council; and

(n) to do all such acts, matters and things as it degsusssaryor
fulfilling the functions of the Council.
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20.-() The Council may, for the purpose of perforg its
Committees functions under this Act, establish catess and
delegate to any such committee such functions efChuncil as the

Council may consider expedient. Commlittees of the
counci

(2) The Chairman of each committee shall be appdinty the
Council from amongst the members of the Council.

(3) Each committee may in its discretion invite gm®yson, not being
a member of the Council, to attend a meeting ofdmmittee and
take part in the deliberations of the meeting lushsperson shall not
be entitled to vote.

(4) The Chairman of a committee may convene a mgedif the
committee of which he is Chairman.

(5) The Chairman may direct the Chairman of any roittee to
convene a meeting of such committee and such Chairshall, as
soon as is practicable, comply with such direction.

(6) At all meetings of a committee the quorum shallformed by a
majority of members.

(7) At all meetings of a committee each member gmeshall have
one vote on a question before the committee anthdarevent of an
equality of votes, the Chairman shall have, in &odi to a
deliberative vote, a casting vote.

(8) Every committee shall have the power to reguldas own
procedure.

(9) Every committee shall keep minutes of its nmagti and shall
inform the Council of its activities and shall caetlits proceedings in
such manner as the Council may direct.

(10) A member of a committee shall, in respectxfemses incurred
by him in traveling and subsistence while dischagdhis duties as
member of that committee, be paid out of the fuatishe Council
such allowances as the Council may, determine,

21. If a member of the Council has an interesedlior indirect, in

any matter before the Council and is present ateetimg of the

Council at which the matter is under consideratimshall as soon as

practicable, disclose that fact and shall not tglat in the, Disclosure of
consideration or discussion of or vote on any qaestith respect to interest

the determination of the matter,

PART V-FINANCIAL PROVISIONS

22.-(1) the funds of the Council shall consist of Funds, accounts and

(a) such sums as may be appropriated by Parliafoetite purposes audit

of the Council;
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(b) any fees payable under this Ac}); a portion of the fines paid to the
subordinate courts in matters of consumer protectio

(d) such other moneys and assets as may vestitcrue to the Council in
the course of its functions; and

(e) such moneys or other assets as may accrue totonyése Council by
way of grants, subsidies, bequests, donationscapliens, rents, interests or
royalties from any other person.

(2) The Council shall keep proper accounts andratfeords relating
thereto in respect of its funds and shall in evaspect comply with the
provisions of the Public Finance Management Act.

(3) The accounts of the Council shall be exadiand audited annually
by auditors appointed by the Council.

expenses of members 23 The Council may make provision for the reimbuamsnt of expenses any

of the Council.

Annual reports

Progress reports

Standard form
contracts

reasonable expenses incurred by a member of theaCaun of a committee
in connexion Wit the business of the council or¢benmittee.

24.-(]) As soon as practicable; but not later tean(6) months after the
expiry of each financial year, the Council shalbmit to the Minister a
report concerning its activities during that fineahgear.

(2) The report referred to in subsection (]) sh&l in such form as the
Minister shall approve and shall include information the financial affairs
of the Council, and shall be appended to the report
(a)an audited balance sheet;
(b)an audited statement of income and expenditure; and
(c) such other information as the Council .may consajgropriate or
as the Minister may direct...

(3) The Minister shall, after he receives the repeferred to in subsection
(1), lay the report before the National Assemblyl @ubsequently the report
shall be published.

25. The Council shall, at the end of every finahg&ar, produce a progress
report on its activities during that period andlkspablish the report.

PART VI--CONTRACTUAL PROTECTION
26.-( 1) Standard form contracts or agreementd(ahd&le drafted in terms
which are clear and understandable to a consurmeérshall not contain
references to contracts, rules, practices, texttbouments which, not being
within public or
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common knowledge, are not made available to conspnw to the
execution of the agreememt contract;

(b) be drafted in the official language and in cuéers readable at
single sight by any normal sighted person: and

(c) where the contract is entered into locally, énear written
translation into the national local language andlishe read and
explained to an illiterate, blind, mute and siniilatisabled consumer
in a language he understands,

(d) (2) The Council shall control and regulate stendard form
agreements to ensure adequate consumer protection,

27.-() A consumer who contracts for sale or supgliechnology.
goodsor services where the contract is unfair or contanfaiu
provisions or where the trader supplier has takeor is likely to take
unfair advantage of his rights under the contrhatide given relief
by a competent authority.

(2) Where a consumer has entered into an unfasuroar contract,
the competent authority may make anyamemore of the following
orders- .

(a) canceling the wholer any partof the contract;

(b) varying part only of the consumer contract:

(c) enforcing part onlyf the consumer contract;

(d) reducing any amount payable by the consumeeithe contract;

(e) annulling the exercisaf any power, righor discretion under
the consumer contraot directing that any such power, rigtt
discretion should be exercised in a particular way,

(3) For the purposesf this section, an unfair consumer contract
means a contract which

(a) results in an unreasonabte unequal exchangef value or
benefits;

(b) is oppressive;

(Himposes obligationer liabilities on a party, which obligations
or are not reasonably necessary to protect theestsof the other
party;

(d) excludesor limits the obligationsof a party to an extent that it is
not reasonably necessary to protect his interests;

(e) is contrary to commonly acceptable stadsof fair dealings;
or
if) in caseof a written consumer contract, if the contract isresped
in a language not ordinarily understood by the oorer.

Relief against unfair
consumer contracts
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28.-(1) A consumer shall have access to banking fmahcial
services including but not limited to opening ame@ting accounts,’
securing ‘loans, mortgages, charges, insurancelthheéasurance
cover, pension and other services at affordabléowest possible
rates.

(2) Contracts governing financial transactions swch general
insurance, health insurance, hire purchase, andgage shall be
interpreted, implemented and enforced

(a)in good faith;

(b)consistent with the instrument embodying the cattra
between the parties; and

(c) in a manner consistent with the laws governingegulating
financial transactions.

29. The supplier or trader of technology, goods or servitel, in
a case involving the supply or sale of technolagyeds or services
that include the grant of consumer credits, infah® consumer and
advise him in writing about the following mattensativance- -
(a) the cash price of the technology, goods or senifoasved:;

(b) the amount of interest, the annual or periodic edtevhich
the same is computed as well as the interestnaeéars;
(c) the number of installments payable as well as teguency
or periodicity thereof; and
(d) the total amount payable for such technology, gawd®rvices
except that the said total amount shall not bedrigfian the sum of
the cash price and the interest.

30.-( 1) A consumer shall have the right of reti@ctwithin a
reasonable period but not less than seven (7) fdaysthe signature
or execution of a contract or receipt of the tedbgy goods or
services where the contract has been enteredtiri@lace other than
the ordinary business premises of the supplieraoier,

(2) In computing the grace period within which thensumer
should exercise the right of retraction from they @ which the
agreement was entered into, weekends and publidaysl shall be
excluded.

(3) When_ the consumer exercises the right of ctitna within
reasonable time he shall be entitled to have timsideration he paid
returned to him subject to corresponding reasonaudgistments
which shall be agreed upon by the parties.
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(4) A supplier or trader shall indemnify a consurfar injury or
loss suffered where a good or item under servicditioess, repair,
cleaning or otherwise suffers such detriment sdoasliminish its
value or render it wholly or partly unfit for thedinary or normal use
it is intended for.

31.-(2) In the service of technology transfer caatrthe purpose of
which is the repair of any type of goods, therellshee an implied
obligation on the part of the service or technolsgpplier to use at
his expense new spare parts, accessories, parapaernperipherals
fit for the goods involved without prejudice to tlfreedom of the
parties to expressly agree otherwise.

(2) Where the supplier of service or technologysdaet comply
with subsection (), a consumer shall be entittethtlemnity and such
other redress including the supplier of services technology
substituting, without extra charge, the componergsare parts,
paraphernalia, accessories or peripherals invdiveatin.

32.-(1) A consumer may request cancellation of greement or a
reduction of the price, without prejudice to beimglel1!nified for
injury or loss, where a technology, good or serwdeich is the
subject of the contract has concealed faults, tief@adeficiencies that
make it unfit or diminish its quality and usefulsebelow the
standards normally expected from it to such an rexthat, if
previously known to the consumer he would not hawechased the
sameor would have paid a lower price for it.

(2) (a) A consumer shall be entitled, in addition to indémfor
consequential injury or loss, to_
(i) free replacement of the .technology;
(ii) repair of the goods;
(i) adjustment of the technology, or
(iv) free rendering of the service for a reasonadten; and
(b) where (ii), (iii) or (iv) is not possible, to iteplacement or to
the return of the amount paid.

(3) Subsection (2) shall apply where

(a) the technology, goods or services which are subject
compulsory standards regarding its quality or @ficy do not
comply with the standards;

(b) the materials, elements, substances or ingredfentsing or
constituting the technology, goods or services alocorrespond with
the alleged specifications;

(c) a legal standard of fineness of jewellery or gadower than
that allegedly present;

Implied
contract terms

Cancellation
and variation of
contracts
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(d) a technology, good or service has been purdhaséer a given
warranty and within the warranty period a deficigngoor quality or
defect covered by the warranty becomes evident; or

(e) a supplier or trader and the consumer have agiestd the
technology, 'goods or services subject to the ageeé should meet
certain specifications but which the technologyodjoor service
supplied or rendered does not meet.

(4) A supplier or trader shall replace goods aunrethe excess money
paid, as the case may be, where

(a) after consideration of the permitted tolerance eanthe
net contents of goods are lower than expecteldeocamount is
lower than what is indicated on the package otaipar; or
(b) the instrument used to measure the contents, dquarglume or
any other standard has been used to the detrirhémt consumer or
beyond the tolerance ranges permitted in the typeeasurement.

33.-( 1) The actions referred to in section 32 aboay be brought
against any constituent of the distribution chaihiok sold such
technology, goods or services including manufactuveholesaler,
retailer or trader, all of whom may be severallyaintly liable.

(2) A consumer may cancel a contract, without mhej to the
indemnities he is entitled to, where a supplietrader of technology,
goods or services delays in complying with his gdions under a
contract.

(3) (&) Where goods repaired show defects related to thécee
rendered and attributable to the supplier of theise, a consumer
shall be entitled, within sixty (60) days from rgateof the goods or
discovery of the defect, whichever is latter, todé repaired without
additional cost within the shortest possible timml an any event
within fourteen (14) days; and

(b) this subsection shall not prejudice the consumigits to proper
indemnity for damages.

(4) A supplier shall indemnify a consumer for injur loss suffered
where goods or items under service for fitnessirepleaning or
otherwise suffers such detriment so as to dimiitsstaalue or render
it wholly or partly unfit for the ordinary or norrhase it is intended
for.

34.-( ) The supplier or trader of technology, gead services shall
supply or deliver technology, goods or servicescihshall offer the
services or satisfaction legiti'! Lately expectedHhry consumer.
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(2) The technology, goods or services shall meet rthinimum
requirements and relevant standards such as dtyahisefulness,
safety and viability.

(3) The supplier or trader shall also give the comsr a manual in a
language understood by the consumer, receipt ootdrer document
showing the technical characteristics, applicatadrthe product or
technology, safety precautions relating to the afj@n or use thereof,
the price, and the guarantee period which shadiufiéciently long but
not less than six months.

(4) The supplier or trader shall, in transactioosaerning products
for long use, provide maintenance, after sale sesvandguarantee or
warranty to the consumer.

. . Consumer
35.-(1) A supplier or trader of a technology, goodservices shall information on

provide consumers with true, sufficient, clear &ingely information standards
on-
(a) goods including whether they are genetically medifor not;
and
(b) services offered, to enable consumers to make prope
informed and reasonable choices.

(2) A manufacturer or producer shall
(a) label all products in a manner that is legible glitde and
where applicable in bold letters and in ordinadhderstandable
language or dialect of a consumer; and
(b) label every genetically modified product.

(3) A manufacturer, producer, assembler or packetl learly
indicate his name, postal and physical address, dbetents,
ingredients and the expiry date of the productdeible, distinct
characters and in a contrasting colour to the backgl colour.

(4) The supplier or trader of technology, goodsservices shall
provide technology, goods or services that meetiiabtandards.

36.-(1) A supplier or trader of technology, goodsservices shall Supplier or wrader to
. . : . . . provide the consumer
provide a consumer with a contract, receipt, ticketoice, business with receipt, invoice,
record or any other document that embodies or eciEe the etc
transaction unless this requirement is expresstjuded by this Act

or any other written law.

(2) In the event that the technology, goods or isesvare not
delivered, supplied or performed upon the executitthe transaction
or upon the sale, the contract, receipt, ticketpiice, business, record
or document shall indicate the date and place wheligery, supply
or performance is to take place and the conseqaafany failure or
delay.
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(3) In the supply of technology, goods or servitke contract,

receipt, ticket or invoice shall indicate the metecomponents, spare
parts, accessories, paraphernalia or peripheralbetaused, price
thereof, the cost of manpower or labour as weltha@sterms under
which the supplier undertakes to provide such teldyy or service.

37. (1) The supplier or trader of technology, goodsservices shall
indicate clearly in local currency and exhibit be tpublic the price of
any technology, goods and services, unless an sxpgremption
applies under any written law.

(2) The price or any technology, goods or servigeall include the
actual price as well as any duty, tax, charge, éedsvy the consumer
is liable to pay.

38. A supplier or trader of technology, goods awises shall ensure
that the particulars shown on the goods or théiells packages or in
advertisements and any information or announcenretating to the

supply of a technology, goods or services is exgmesn recognized
official language, legal tender, and in generatigegpted international,
national or local measuring units.

39. A person shall only use the terms "guarante&barranty” or any
other equivalent term, to indicate clearly and aataly the extent of
the warranty, as well as the conditions, manneratthn and place in
which they can be enforced by a consumer.

40.-(I) A supplier or trader of consumer technolamygoods which
are harmful or hazardous to human health or the@mwment shall put
easily noticeable instructions and warning on dwhmhology or goods
so that the consumer may use them under highesibmssafety
conditions.

(2) (a) The supplier or trader of dangerous technology,dgoor
services shall, provide instructions and put a rbfeaisible and
prominent warning on the technology, goods or sewji

(b) Paragraph(a) above shall not prejudice the supplier's
obligation to take corresponding safety measuretoaronduct his
activities with due diligence and care as may lpired under this
Act or any other written law.

(3) A supplier or trader who, after the introduatiof technology,
goods or services into the market becomes awatkeoéxistence of
unforeseen health hazards or risks, shall commigiea soon as
possible to the relevant authority and inform conets of the
existence of such hazards or risks.

(4) The supplier or trader of technology, goods@nvices concerned
shall bear the costs of giving notice to consuraasthe
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notice shall be given through the most effective appropriate means
to ensure full and timely dissemination of the mfiation about the
risks that such technology, goods or services mighise to the
consumers.

(5) Subsection (4) shall not exempt the supplietrader from his
liability for the damage actually caused by thehtedogy, goods or
services,

41.-(l) The Council shall take all necessary sfepshe full, timely
and faithful compliance with the obligations satlidn section 40.

(2) Where it is verified in an appropriate laborgtthat technology
or goods have a material defect or deficiency oistitutes a material
hazard or risk, even under proper use, the supptigrader thereof
shall, without prejudice to the liabilities that yndave arisen,
withdraw the same from the market and substituteplace the same
at his own expense.

(3) Where a supplier or trader fails to proceedoetiog to sub-
section (2) he shall, within a reasonable perietlirn to a consumer
the consideration paid for the technology, goodsewvices.

(4) A consumer shall show the supplier or trader tdchnology,
goods or services as well as its package or otkeansof proving that
the consumer purchased or lawfully availed himgkthe same.

(5) The Council shall cause the immediate withdfawfaa tech-
nology, goods or services from the market and Wendirculation
thereof where the hazard or toxicity of the techgg| goods or
services is proven to reach levels considered haronfdangerous to
public health or where it is reasonably foreseettidethe technology,
goods or services are capable of causing harmrgeddo the public.

(6) The trader or supplier of the technology, goadsservices
which cause harm or danger shall be liable forddmmage caused and
bear the expenses of withdrawing the technologpdgoor services
from the market.

42. Any supplier or trader who contravenes any igiom under this
Part shall be guilty of an offence and upon comwittliable to a fine
of K500, 000 and to imprisonment for five (5) years

PART VII - ADVERTISING

43. Every supplier or trader of technology, goodsvises shall
provide a consumer with true, adequate, clear aochjt information
on the technology, goods and services offeredhabthe consumer
can make a proper and informed choice.

Remedies for
harmful
technologies and
goods

Offence and
penalty

Supplier or trader
to provide true
information
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44.-(I) An advertiser shall ensure that an adventisnt(a) conforms to

rules of decency, sincerity and truth;

(b)does not exploit superstition, ignorance or fead a

(c)is distinct in whateveformit takes.
(2) Any advertiser who puts an advertisement tloatstitutes a false
or misleading offer or promotion of technology, dep activities or
services shall be guilty of fraud.
(3) For the purposes of this section, false or misleaditegising
includes any type of business information or comication using
text, dialogue, sounds, images or descriptions hviciEn directly or
indirectly, expressly or by omission, lead a consurto mistake,
misunderstand or confuse

(a}the geographic, business or other origin ofdfferedgoods
or the placefor the rendering of services agreed upon or the
technology used;

(b) the components or ingredients of goods offered,thar
percentages of the same used therein;

(c) the benefits or repercussions of the uses or higagh
technology, goods or services;

(d) the basic characteristics of the goods to be soldhe
technology to be supplied or the services to bdemd, such as size,
quality, usefulness, durability or any other staddadeemed
reasonable and indispensable or a normal dealilaging to such
technology, goods or services;

(e)the date'of manufacture or useful life of the technology or
goods,

(Hthe terms of the warranties and guarantee as dffere

(g) the official or private, domestic or foreign recdgmn,
approvals or distinctions or licences, such as mstetrademarks,
medals, awards, prizes or diplomas;

(h) the price of the offered technology, goods or s the terms
of payment and the cost of the credit; or

(i) any other particular material to the transactiavolving the
technology, goods or services.

45.-An advertiser shall not use abusive advertising

46.—( 1) An advertiser shall, in the case of praowl services,
sales or speciabffers, indicate in the respective advertisement the
duration thereof or, as the case may be, the natuw®lume of the
technology, goods or service$fered,as well as the general condi-
tions, warranties, guarantee and terms of the gexgbbusiness.
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(2) Where no duration is fixed, nor the nature otume of the
technology, goods or services determined, the gatemotion or offer
shall be understood to extend for a maximum dumatfcthirty (30) days
from time of the last announcement.

(3) Where the advertiser of technology, goods orvises in
promotion, sale or special offer fails to complywihe advertisement, a
consumer may

(a)take necessary steps to compel the supplier oerttaccomply
with the obligation according to the general lavcoftract;
(b) accept another technology or goods or the rendesingn
equivalent service; or
© cancel the contract if there has been an advangeqra by the
consumer.

47.-(1) Where abusive advertising results in lass tconsumer, the
consumer shall be entitled to claim compensatiomfthe offer or, or
advertiser and the compensation shall in no eveteds than the balance
between the price of the technology, goods or sesviinder promotion
or sale and its regular or ordinary price or cdseplacement or repair.

Consumer to be
compensated

(2) Where the statements made in the advertisearentonsidered
false or misleading to consumers, the Council shraér an amendment
of —the content and such amendment shall be aneduaicthe expense
of the advertiser through the same media usedssediinate the false or
misleading message.

(3) The advertiser shall bear the burden of prgpuime truth of the
statements contained in the advertising material.

48. Any person who contravenes any provision utiderPart shall be  Offence and
guilty of .an offence and upon conviction, liakdeat fine of K500, 000 penalty
and to imprisonment for five years.

PART VIII-MEASURES FOR CONSUMER REDRESS AND MECHASIMS

49.- (1) The defence, promotion or enforcementigiits under this '
. . presentative
Act or any other written law shall be exercisedconducted through  consumer or class
individual or collective mediation, negotiationpération or litigation. actions

(2) Collective mediation, negotiation, arbitration litigation may be
conducted where collective or diffuse interestagints are involved.

(3) Under “collective or diffuse interest” meanggarindividual rights
or interests having an indivisible nature to whicimdetermined
individuals are entitled.
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(4) Registered consumer associations shall be Igwéntitled to
act in judicial or administrative tribunals in thellective enforcement
or defence of the rights that this Act or any otivetten law vest in a
consumer; and they may represent consumers intsbahals.

(5) The decisions rendered in collective proceslusball have
general effect and accrue to all consumers excéygtravany such
decision is dismissed for want of proof in whicherv any other
consumer having an interest in the matter may baimgw action on
the basis of facts and claims arising from the saaresaction.

50. The subordinate courts shall
(a)have jurisdiction over consumer protection claims;
(b)be available and accessible to all consumers ierdoprovide
simple, speedy, inexpensive and understandablegusind
(c) have the power to order alteration, modificatioeform,
rescission or reformulation of consumer contrant$ teansactions.

51. Local Authorities shall allocate funds to tibardinate courts for
the disposition of the consumer protection claims.

52.-() The subordinate courts shall have and éserpenal and
remedial powers provided under this Act or any ottréten law.

(2) The subordinate court may under this Act or atter written law
give the following remedies to a consumer
(a) cancellation, rescission or revision of a contmdts clauses;

(b) damages and interests; or
(c) fine the guilty party.

(3) A subordinate court may
(a)order the destruction of offensive technology codm (b)
decide upon the prohibition of the sale or supplteohnology, goods
or services; or
(c) order the withdrawal of the same from the markdthiw a
specified period.

53.-( 1) Subject to this Act, a subordinate coballshave jurisdiction

in respect of
(a) any person who resides or carries on business emoyed

within its area;
(b) any person in respect of any cause of action tteeawholly

within its area;
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(c)any person, whether or not he resides, carriesusiméss
or is employed within its area, if he appears leetbe court and does
not object to its jurisdiction; and'

(dyany person in respect of any proceedings incideatahy
action instituted in the court by that person.

54. For the avoidance of doubt, this Act shallégarded as
complementary to the process of ensuring and eintgfans
regulating or touching on consumer protection.

PART IX-MISCELLANEOUS

55.-(1) any person who contravenes or fails tongy with any
provision of this Act or any regulations made hedzr shall be guilty
of an offence.

(2) A person guilty of an offence under this Actregulations made
hereunder for which no specific penalty is providédll be liable to a
fine of K500,000 or where applicable to an amountiealent to the

financial gain generated by the offence, if sucloan be greater, and
to imprisonment for five (5) years.

56.-(]) The Minister may, in consultation with th@ouncil, make
regulations generally for the better carrying ieftect the provisions
of this Act.

(2) Without prejudice to the generality of the fooéng, the Minister
may make regulations to fees to be paid by the taimnts.

(3) The Chief Justice may in consultation with fdénister make
regulations to-
(a)prescribe the manner in which complaints to theortihate
courts may be made;
(b) prescribe, the monetary jurisdiction and ceilings hatters
which may be tried in subordinate courts;
(c) prescribe the procedure of subordinate courts ittemsa of
consumer protection;
(d) prescribe forms for pleadings at subordinate caunrtsnatters
of consumer protection; and
(e) prescribe the sessions of the subordinate courtiadititate
access as well as to ensure expeditious determinatimatters.

Passed in Parliament this fourth day of August, tinausand and three.

R. L. GONDWE
Clerk of Parliament
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