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NFORMATION HOLDERS 1O WHICH ACT
APPLIES

An Act to provide for the right of sccess to information in the
custody of public bodies and relevant private bodiey; the
processes #nd procedures related fo obtaining that infermation;
and to provide for madters connected therewith or incidental

therefs
ENACTED by the Partiament of Malawi as follow§e.
Fart Lo PRELIMINARY
1.0 This Act mav be oited as the Access 1o Information Act, $hor e and

2016, and shalt come into operation on 8 date appoloted by the f*i’f:?*“‘-m"“‘
L . - \ e
Minister by notice published in the Cazeste,




fnlerprelation

Access fo Information MNo. 13
z. in this Act, unless the context otherwise requires—

“Commission” means the Human Rights Commission
gstablished under Chapter X1 of the Constitution;

“Court” means the High Couwrt of Malawi or a Court of a
Resident Magistrate,

“mformation” includes an criginal or copy of any material,
cecord or document which commumicates facts, opinion, data or
any other matter regardless of s form, characteristics ov date of
creation. that Iy in the custedy or under the control of any
information holder 1o which this Act applies

“iformation holder” means & public body and a relevant
private body:

“sersonal mformation”™  means  information  about  an
identifiable individual inchuding...

(a2} information relating fo the race, colour, sex, lanpuage,
political or other opinion, national, ethunic or segial oniging
dissbility, property, birth or other status or condnion of the
inehividual

(hy miormation relating to the education, medical, or
ermplovment history of the individual or information relating o
financial transgotions iy which the individual has bheen
invotved:

{cy any identifving number, symbol or other particular
assigned (o the individual,

(o3 the address, finperprints or blood type of the individual:

(e} corraspondence sent by the individual thatis mmphcitly or
expheitly of o private or confidential nature or further
correspondence that would reves! the comtents of the origmal
cortespondence; and

(1) the name of the individual wheve it appears with othey
personal information relating to the individual or where the
disclosure of the nane isell would reveat information about
the individual,

3

“private body” means @ person o organization, not being
public body, who or which carries out any business in relation o
public interest, or 1o rights and freedoms of people;

“public body™ menns the Government, & statttory bhody, or any
other body appointed by the Government (o carry out pubhic
funetions;
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“record” means eny recorded information, moany format,
including an electronic format in the possession or controt of a
public body or relevant private body, whether or not that body
created it

“relevant private body” means a body which would otherwise
be a private body uider this Act, that (5

{ay wholly or partally owned or costrolled or financed,
directly or indirecthy, by public funds; or

{b} carries out a statutory or public function or service, but
only to the extent of such statwiory or public function or
service; and

“third party™ in relation to a4 request for access
mformationaneans any person, other than the person requesting
the record.

under the control of any formation holder Hsted in the Schedule
herato.

o1} This Act shall applby o information i the custody or

(2} This Act shall not apply to the following mformation——

{ay Cabinet records and those of its commiftees;

{b) court records prior (o conchision of & matter;

4, The oblecty of this Aot arg (o

{o] make provision for access to information that is held by
i formation holders;

{b) ensure that public bodies disclose information that they
hold and provide information in Hae with the constitutional
principles of public trust and good governance;

(¢} provide for a framework to fGeilitate access to information
hetd by information holders in complisnce with any right
protected by the Constitution and any other lavw,

{d) promote routine and systematic information disclosure by
information holders based on consthutionsl principles of
accountabitity and ransparency,

{¢) provide for the profection of persons who release
indformation of public interest in good faith, and
{7} facilitate civic education on the right 1o access mformation
under this Act.
S 11 A person shali have the right 1o access information, in so
far as that information is requived for the exercise of hiy rights,

Anpiication

Uity

AU0ess 10
inforration
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which is in the custody of, or under the control of a public body or
a vefevant private body to which this Act applies, in an expeditious
andd INEXPENsive Manner.

{2} A private body shall on reguest, make available information in
its custody or control, which it bolds on a person who submits o
request for that information pursuant to this Act.

G.d 1} Subiect to the Constitution and any other written law,
when interpreting this Act, the presumption that favours access ©
mivrmation shall be preferred to that restricting information.

(23 Nothing in this Act shall be construed as hmiting or otherwise
resiricting any other legislative requirement for an information
holder to disclose nfonmation,

Pt o ERGIGHT Mposanma rOR Ivpee
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7. The Conmmission iz hereby designated to overses the
mplementation of this Aot

B, The Commission shall, in performing its oversight function,
have the pOWer (Ge.

{ur} raise erdE‘int;& of the right of access 1o information among
snembers of the public and Q‘rﬁi&,té%% of ail information holders;

{Fy advise Government and other nstitutions 1o which this Act
applies on matters related to the coordination amd the
management of mformation in the custody or under the control of
nformation holders:

(o) vev 1¢u on appiication, decisions of information holders

g to requests  for  informatin and  make
aommsmndasisonn 1 the relevant information holder vesuliing
from applications made;

(Y make recommendations  to Government  on  the
declassiffcation of information which is exempt from disclosure
o enable socess o that information;

(¢} make recommendations o Government on matters refated
1o the legal Framework on access to information and legislation;

{4 perform such other functions as arg conferred upon the
Commission by this Act or any other law,

{gr) pive directions of a general nature to all nstitutions 0
which this Act applies, in connection with the perfomance of their
chities and obligations under this Act;
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{#1} make recommendations to the Misister on the feos payable
with regard to processing of requests for information;

{1} review decisions of  infurmation holders with regard to
denial of disclosure of mformation or grant of access to
inforarion sl

{7y enter and inspect permises to which an application for
review relates and inspect, make coples of, and take exiracts
from, any material relevant to the review process or proceedings
as the cese may be,

9. The Commission shall publish, in forms accessible 1o the  Publicaton of
general public, guldes whose contents shall include the—— ' guidelines
{a) objects of this Act
{bY contract details of the Commission;
(¢} existing oblgations of all information holders under this

Act, mehuding their proactive disclosure obligations;

{d} various methods and means of applving for disclosure of
information from an information holder and through the
Conunission; and

{2} the rights of members of the public under this Act and the
istance that i available {o the penoral public from the
O : Commission, eapecially for purposes of ensuring complisnce
. with this Act.

10, Noswithstanding the provisions of any other law, no oivil  fmmonity of
or oriminal proceedings shall He against any staff of the $e
Cormmission, or any institution o which this Act applies, or a person Comlision
acting on thelr hehalf, for the disclosure of any information or for
any other act done in good faith pursuant to this Act.

1o The Commission shall, as soon as practicable but not move  Submission
than six months after the expiry of each financial yeay, submit 1o the  of Repons
National Assembly a report conceming s activities during that
financial vear and the report shall elude—.

{a) the details of all activities undertaken by the Commission
. and all other information holders to ensure compliance with the
- provigions of this Aet

(b} a review of the status of implementation of this Act in that

vear and
(¢} 8 general assessment of the efficacy of the right of aceess

information in Malawi”
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Pay T C0MPLIARCE WITH ACCESS 7O BNFORMATION OBLIGATIONS

FZed 1) BEvery information holder shall, within twelve months
from the commencement of this Aot

(¢r} designate or appoint one or more of ity officers as
information officers, snd

{b} establish processes and procedures for handhing obligations
under this Act,

(2y Every information officer designated or appointed under
subsection (1} shall, in addition to handling alf requests for
information made pursuant 1o section 18, render assistance to any
person seeking such information and enpsure comphiance by the
miormation holder with all obligations under this Act, ncluding the
obligation 1o disclose all categories of information listed under
section 15,

{31 A person designated or appointed as an mbormation officer,
shall be a persen with competence 0 exercise the powers and
perform the duttes and Tunctions of that office as stipulated in this
perform the duties and Tunctions of that off tipulated in thi
Act,

(4) An wformation officer may, in the discharge of his obligations
under this Act, seek the assistance of any other public officer and the
officer shall be under an obligation o provide the nformation
officer with the assistance sought.

(5) Where an mformation holder fails 10 designate or appoint an
information officer, the head of the ingtitution, shall, in such
cireumstances, serve as the iformation officer for purposes of this
At

13, (1} Bvery information holder shall ensure that it keeps
tformation or records alxout ity operations, personnel, activities and
other relevant or related information or records,

{27 Every information holder shall ensure the proper organtzation
and mamienance of all information or records in ity custady, n 3
manper that faciitates access o such information or records
accordance with this Act,

(3} Bvery information holder shall maintain information for a
period of seven years from the date on which the information is
generated by the Institution or on which the mformation comes
urndder its custady or control,

{4y At the expiration of the seven year period, the information
holder shall transfer the information in its entirety, to the National
Archives, where that information, document or record shall be



Mo, 13 Access 1o Information

accessible o the public in accordance with the provisions of this
Act:

Provided that some information that is exempted from disclosure
may be kept for a fonger period unless declassified as exempt from
diselosure.

P (1) bvery intormation holder shall ensure the provision of
e;ngnmpmtz,- training of fts stafl on the right of persons 0 access
information or records held by the institution as provided in this Act.

(2} EBvery information holder shall provide the requisite
infrastructure and instifute mechanisms, processes and provedures
for ensuring effective compliance and miplementation of this Act

Pany IV _Dhsorosune or CerTATN CaTEQORIES OF INFORMATION

e d1y An information holder shall make available to the
general public information in Hs custody or under s control as
provided w this Part,

(2Y. An mformation holder shall, pszrsseam to subsection (1),
publizh the following information prod ueed by, or in relation to, that
mstinion within sinty working days of generation or receipt of the
iformation—

Loy manuals, policies, procedures, rules or similar instruments
which have been prepared for, or are used by officers of the
nstiution ine—

(i) discharging the functions and powers of the institution;
{1ty  handling  complaints, making decisions  or
recommendations: or

{1ty providing advice w persons outside the institution with
respect to rights, privilegesor benefits, or fo obligations,
penalties or other detriments, to or for which, such persons
may be entitled or subject to,

{6y the names, designations and other particnlars of
information officers, including offficial physical addresses and
electronic addresses where an applicant may submit requests
for nformsation;

(¢} any presoribed forms, procedures, processes or rules for
engagement with the mstitution by members of the public;

(o} the particulars of any arrangement, staluory or otherwise,
that exists for consultation with, or representation by, merbers of
the publie in relstion to the formulation or implementation of
poticies or sinsilar documents of the institution;

Capagity
bsibding for
staff o
provision of
reduie
infrastrueiure

Pnsciosure of
Information




e Access 1o Information Mo, 13

(e} mformation an any orogrammes inplemented with public
funds;

{7y all contracts, hoeences, pormits, authornrations granted, and
public-private partnership arravigoments entered  into by the
instituiion;

(7} reports on surveys, studies or testy prepared by the
tstitution; and

{3 any other information that the Minister may preseribe,

{3y bvery public bady shall publish the following information
produced by, in relation o, the mstmision...

{a} the particulars of its orgavization, functions and duties;

{5y information confaining interpretations or particulars of
tegistarion or policies administored by the instiution;

(cy details of s procosses and procedures for creating,
keeping, organizing, mainiaining, preserving and providing
mformation, documents or records; and

{cf}y anyy other information prescribed by the Minister,

{4) The publication of the information pursuant o this section,
shall be done electronically, and where possible, in tangible form or
any other manner as may be prescribed by the Minister

Preparasion 1613 Every information holder shall, within twelve months of
s commancement of this Act, prepare information manuals which
shall he accessible electronically and may be disseminated in
manials tangible form,

5

{2y The wformation manuals, referred to in subsection {1}, shall
medude the categories of mformation that an information holder is
abliged to disclose under section 15,

(3% Every information holder shall update and publish is
information manual whenever maferial changes ocour fo the
information contained therein,

i 17 e 1Y Every information holder shall, not later than three
FEPOTIR months afier the end of a financial vear, submit to the Minister a
report on their fevel of compliance with the provisions of this Agy,
during that financial vear in the form and menner as may be
prescribed,

s

AT

{23 The Mister shall, within three months afier recetving the
reporis i subsection {1y submit an annual report 1o Parliament
covering the general activities of informstion helder in




Ne 13 Acvess (o hijormaiion

¥

maplementing the provisions of this Act in the vear o whicl
the report relates,

Pait V... Procem

55 70 DNFORMATION

) A e c;mms for mformation may be made orally or in
wrtting, and shall be addressed 1o an information officer

Provided that an dliterate and indigent person, or a minor may
request 2 third party to obtain the information on his behalf from an
information holder,

{2} Where an applicant makes ar oral request for information, the
information officer shall reduce the oral d}_\.}\] cation into weiting,
which shall then be read to the undersianding of the applicant 10
secure his consent that the content of the writtten document fully
represents the content of hiz oral reguest for information made to
the said officer, after which, & copy of the writterr roguest for
information shall be provided to the applicant for his record, and the
original shail be kept by the information holder,

{3} The request Tor information shall provide sufficlent details to
enabic the information officer o identify the person making the
repest.

(43 Tor purposes of subsection (1}, a request for information shall
also be treated as made o weiting whers the text of the request s

{a} transmitted by clectronic means;
{by received in legible form; and

(¢} capable of being used tor subsequent reference.

19 V) Where request Tor informiation 15 made, an information
officer shall, within fifteen working days after the reguest is
received

{a} give written notice to the applicant as to whether the
information exists and, where 1t does, whether access to the entire
wtormation requested or a part thereof will be given; and

{b) whare avcess shall be granted, promptly give the apphicant
aceess (0 the nformation.

{2} Where the information holder requires further informuation in

order to identify or locate the information requested, the applicant

shail be notified of the need for such further information within
sevenn working dayve of receiving the request and in that case, the
pertod referred 1o i subsection (1) shall be calculated from the date
on which such further information is received from the applicant,

wfirmstion

Progessing of
reguehty Fr
infortation
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(33 Where a request relates to infonmation which reasonably
appears 10 be necessary to sefeguard the His or hiberty of an
apphicant, the information holder shall, within forty eight hours after
the request i3 submitted...

{a} determine whether it shall grant the request or ot

(&3 notify the applicant of the decision in writing; and

(¢} where the request is granted, give the applicant access tw the
mformation,

2011 Whore an information holder determines that a request
for information relates to confidential or commercial interests of o
third party, the mformation holder shall potify the thisd party in
writing of the detatls of the request,

{23 The third party shall within ten working days from the date of
raceipt of the nofice respond fo the nctice in subsection (1) in
writing and indicate whether he considers the infbrmation o be
confidential and give reasons why the information should not be
disclosed.

(2} 1 based on the response in subsection (23, the information
holder determines that harm 15 in all hikelihood bound to occur 1o the
third party, the miormation holder shall not disclose the
fnformation.

Partisd 2E Where an information holder determines that part of the

e ol information requested 15 exempt from disclosure, the information
hedder shall disclose the remainder of the nformation which 1 not
exempt from disclosure and shalt accordingly wform the person
who made the request.

Means by 22, Aninformation holder, shall, having regard o any specific
*iti’:‘ v, TEGuest by an applicant of the format w which the applicant wants
cTETnElGalG Ce : . . .

niwne  requested information to be piven, as well as the vircumstances and

R the costs w0 provide the information in the manner requested,
! provide the mformation requested-.—

{a) in & permanent form or m another form acceptable o the
apphicant;

by with a reasonable opportunity to inspect the original
document or record containing the information;

(¢} in a digest or summary of the information, document or
record; or

(o} i the case of an applicant with sensory disability, in a
format that allows the applicant to view, read or lisien to the
record, document or nformation.



Mo, 13 Avcess (o fnformation

13

S {1y Where an wformation holder 1o which a reguest for
information s made considers that another institution has greater
interest in the information reguested, the nformation officer to
whicl the regquest wag initially made, shall, within three working
days after the request is roceived, transfer the request to the other
institution and give written nofice of the transfer of the request to
the applicant,

(2} For the purposes of this section

{a3 the processing period specified in section 19 shall apply to
the InstHution to which the request is transterred: and

(B an institution has grester mterest in nformation requested

{1y o record or document, contatning the information was
ongingtly produced by or for the institution] or

{H) in the case of information not originally produced by or
for the institution, the said nstitation was the first reciplent of
the 0?“%5;5%’}3? information.

{;-1'} '?Ew. fees pza}.-'aiaisxf. by an appi%e;-n‘%z under this Act shall be
Hmited to ressonable standard charges for document duphication,
wansiation or transcription, where gecessary,

{3y The Minster shall, on recommendation of the Commission,
preseribe & uniform scale of fees spphicable for processing requests
for information.

25 Where an information holder refuses o disclose
miormation which has been requested etther in whole or it part, the
mbformation holder shall, in writing, notify the applicant of the
refusal und....

{ar state the grounds for the refusal cluding the specific
provisions of tis Act relied on o justify its decision; and

(Ay inform the appheant of the availabiity of & process for
reviewing the decision, the institution to which the review may be
fodged and the period within which the application for review
may be mude.

2601} Where an apphication for bvformation is made o an
information holder in respect of which—

(o} the information 15 not o the pessession or under the control

of the information holder and the information officer does not

Trangfor of
reguest for
nfiormation
10 redewant
nshitglions

Foos

Refuaal of
disclosure of
recuestiod
tfosrmation

Infornation
that cannot be
fourd ov doss
el nisd
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know which Institution has possession or control of the
information:

{5}y all reasonable steps have been taken o find the information
requested; and

{¢)y there are reasonable grounds for beligving that the
mformation s not in the possession of the institution or doss not
exist,

the mformation officer shall notify the applicant in writing that it is
not possible to disclose the mformation reguested,

{2} The notice referred to in subsection (1) shall include a

statement of the detatls of all steps taken to find the Information, or

to determine whether the information sctually exists.

(3} Where the wformation is found afler notice is given to the
spphicant under subsection (1) the information officer shall
hnediately notdy the appheant i writing,

(43 The information holder shall, within seven working days after
the information s found after the notice s given under subsection

{c} determme whether to grant the request;

(b} notify the applicant of the decision n writing;

{oy f the request s granted, subject the disclosure of the
mformation to the payment of any applicable reproduction,
fransiation or ransoription fee, and

{efy give the applicant access to the information.

27 1y Where an mformation holder fails to grant an applicans
acoesy o wdormation within the time limits set ouf in this Act, the
srformation holder shall be desmed to have refused to grant access
to the information,

{23 Any refusal by an miormation holder to disclose information
requested by an applicant under this Act shall be subject (0 raview.

Pagy VieInrorsmarion BExeses Frost THESCLOSURE

281} Information requested under this Ast may only be
exempt from disclosure by an information holder where all or part
of the information in the custody or control of the information
hotder, falls within the categories exempted from disclosure under
thig Act

{2} The Minister shall, by notice published in the Gazerte
declassify cabingt records after thirty years.
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% _An information holder shall not disclose information which
has been requested where the information holder defermines that
diselosure of the information requested would result in the
urreasonable disclosure of personal information about g third party.

I Ary information holder may notdisclose information which
s beon regquested where disclosure of the information would
ressonably be expected oo

{&y cause damage 1o the security or defence of Malaw: or
would divalge information which relates to the defence or
security of a forelgn government which 15 communicated
confidence by, or oun behalf of such foreign government,

() diselose or enable a person to ascertain, the existence or
wentity of a confidential source of information vy relation to the
enforcemont or administration of law or endanger the life or
phvsical satery of any person; or

(e} cause substantial harm 1o the legiimate mierests of the
Republic of Malawi v crime prevention and any prefiminary
mvestigation of criminal or other unlawful acts,

3. An information holder may refuse 1o disclose iformation
that has been reguested where disclosure of that information
has g real likelhood of endangering the life, health or safety of &
BEFSO.

(13 Awn information holder may refuse to disclose
mformation which has been requested where the information.—

{0y congists of confidential communication betweert a medical
praciitioner and his patient;

{5} congsists of confidential communication betwesn a lawyer
and Bis chient;

(¢} consists of confidential commumication between a
tournadist and his informant or

{efy would otherwise be privileged from production ia Jegal
proceedings. -

(23 The information in subseotion (1) may be disclosed where the
patient, ohient, source of person entitled 1o the privilege, as the vase
may be, consents 1o the release of the information or bas wabvedd the
priviloge, of a court order is made to that effect.
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Prolection of 331y An information holder way refuse 1o disclose
vationinformation which has been requested where the information relates
t an academic or professiopsl examination, or recruitment or
selection provess prior o the completion of that examination or
recruitment or selection process whers the relesse of the
information is hikely 1o jeopardize the integrity of the process.

(2} Information reforred to in subsection (1) may be released on
request ofter the academic or professional examination or
recraitpient or selection provess has been completed.

Protestion of 34, Aninformation holder may refuse to grant access o
wirmation iy foemation which has been requested where the information....

on Malawy's
rgrationnt

e () has been supplied by or on behall of, the Republic of

Malnwi, to another state or internationa] organization, pursuant to
an mtermationa! sgreement with that state or organization which
reguires the information to be held in confidence;

{Fy is reguived 10 be hekd in confidence under international faw,

(¢} is on the positions sdopted o5 10 be adopted by the Republic
of Malawi or apother state or an infernational organization for the
purpose of present or fiture Internations! negotiations, or

(g constitutes diplomatic correspondence exchanges with
another State or with an infernationa] orgasization or official
correspondence with diplomatic missions or consular posts of the
Republic of Malawi,

where the release of the information would cause substential
projudice to the international relations between the Republic of
Malawt and another State or international organization s the case
miay be.

sation of 35,0 An information holder may refuse to disclose information
*’*”j?'m‘-?‘c-"-’-‘i which has been requested if that information containg—.
A

sonficheniad

(e} trade secrets of the information bokder or third pardy: or

‘;1.1.;?.‘33,,13[-[_. y (by mformation about the information holder or thivd party that
H FETREL - . . . N . »‘5 )
oldes o7 & would substantially prejudice the legitimate interest of the
dieird party information holder or third party.

36, An informmtion holder may refuse © grant a request for
mnformation where the formation holder considers that the reguest
i manifestly mabcions, frivolous or vexatious and states reasons for
such constderation.
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37, Where disclosure of information In respect of which an
information holder has clalmed an exemption iy determined to be of
oublle inftevest, the nformation bolder shail..

{2} notify an affected third varty in writing that the information
shall be disclosed after the expiry of fifieen working davs from
receipt of the notice; and

{by mforn the third party...
{1 of that party's right to bave the decision reviewod:

{11} the authority 1o which an application for review should
be todped; and

1) the period within which the application for review may
be lodged.

8. An information holder that refuses to grant access to
miormation which has been reqoested shall on & balance of
probabilities, prove thet..

{@) the Information s exempt from disclosure under this Act
and

{b) the harm to the profected fwierest under the relevant
exemption thut would result from the disclosure of the
information,

ParT Vi dnTearat Hevisw OF DECISIONS OF INPORMATION
Hotpees

39,1} Ar applicant may, where an nformation holder refuses
to discloss information requested, apply for an Internal review of the
decision.

(2} A thivd party may, where an information holder grants Booess
to mformation contalning information relating v the third party
without consent of the third party, apply for an internal review of the
decision,

48...{1} A person aggrieved by a decision of sn information
holder may submit ap application for & request for an intermal
review, to an information officer within sivty working days of the
receipt of 8 notics of the decision. '

{2y Where the person who submits the apphication under
subzoction {1) 15 a thivd party, the application shall be submivted
within ten working davs of the recaipt of & notice of the decision
with regard 1o a request for information.

{3} An application for review of a decision may be submitted
orally or in writiag. :
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roceipt of the request for intermal revie:

{43 Where an applicant or a third party makes an oral application
for an infermnal review, the information officer shall reduce that oral
reguest into woting and provide a copy thereof to the applicant or
third party as the case may be.

(51 An application for an internal review shall clearly state the
request and decision which 15 the subject of the intorpal review,

{6y Where an application fov internal review is subnited after the

eapiration of sixty working days, the information officer shall, on
poed cavse shown, allow the late lodging of the application,

{7y The information officer sh

, within five working davs atter

{ry submut o the head of (he information helder.
{1} the reguest for mernal roview,

(i1} the information that is the subjest of the roview; and

{111} the reasons for the decision made: and

(&) notity the spplivent and, where relevant, the third party, n
writing that the documents relating to the appeal have besn
subgpitted.

5.4y The head of an information holder 1o which an
appioation for imternsl review of # decision I3 submitted m
accordante with section 40, shall within five working days of
receipt of the application for review...
Lo make g decision on behatf of the wistitution: and

LRy notily the applicant and, whers relevany, the third party of
that decison i writing,

{2} Where the head of the infbrmation holder decidss to disclose
the nformation requested, the notive to the apphicant reforred 1o 1n
subsection (1) shall state the foes iF anyv, pavable for acvess 1o the
nformation reguested and the form s which access to the

wformation will be given.

{3) Where an applicant has been given notice that access to the
information has been granted, that apphicant shafl be given aocess o
the information inmediately, or upon payment of fees if so required.

{47 Whers the head of the nformation holder has determined 1o
disclose information containing third party information, the
applicant may not be granted access to that information until such
tme as any right of the third party 10 oppose the release of the
mformation has expired, or any appsal lodged by the third party has
been finally determined.
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(5% I the head of the information hokder decides not to disclose
information reguestet, the notice o the applicamt refarred o In
subsection (1} shal..

{e) state reasons for the refussl with reference to specific

provisions of this Act upor which the refusal Is based: and

{£) wiform the applicant that he may lodge an appeal against
the decision,

43, The decigion referred to in section 43 shall be made by the
head of the information holder personatly and may not be delegatad
o any other person,

»ﬂ Whﬂ*%‘ﬁ the head of the mformauen holder fails 1o give a
ott an ‘“gm! ation for request for an dnternal review within

: sefion 40, h&‘ shall be deomed o have afftemed
3 ision Lﬁf {he ,séﬁcms aion offieer whick is the subiect
oi' ‘é;z:s” 'mgﬁf cation for inernal review,

Pagyr VI LEeview oF DECISONS OF InrorMaTion HoLners

$4e-{1} A purson who has exhausted the internal review
mechanisin of the information holder may apply 1o the Commission
for the review of a decision of that information holder.

{2y An application made under subseetion (1) shall be in respect
of Ehn‘ following.

(a¥ the refusal of access by the information holder to the
2‘};“?‘[16{ 1‘“” Ecqb&-f‘.\i.{&ri

(BY the payment of fees pavable pursuant to section 24 which
the apphoant considers 1o be ;mzc:a._,t}!u..zhir:.“

(o) the faiture of the mformation holder to comply with the
varions timelines stipulated  for Proces g requests tor
information or decisions on internal review: or

{fy any other matter relating 10 2 request for or agoess 10
information uader this AL

{3y An spphcant for review under this Fary shalb-
(o} unless the Commission authorizes that it may be made
aratly, be in writing, and
{5 be made pot later than two vears from the date from which
a request for information was received by an information holder,
(4 ¥ A third party whe s of the opinion thet his interests rederred
to i sections 35 are Hkely to be adversely affectsd by the decision
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Hovigw of
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of the information holder o disclose miormation requested under

this Act, may apply to the Commission for a review of that decision,

{5) A person who makes any application under this Part shall be
given an opportunity f© make reprezentations during review
proceed ings. '

{6} The Commission shall, within thivty working days from the
date of receipt of an apphcation under subssction (1}, detormine the
apphication and may, within that period, make an inguiry into or
investigate the maiter which s the subject of the application.

4% The Commision may, durlng Investigations relating to any
spphication for o rovisw ander this Part, examing any record that is
picler the custody or contrel of an information holder

46...{ 1} Where the Commission Hads that a person s entitled o
acowss the nforroation requestad, it shall immedistely provide the
head of the information holder concerned with a report containtng—.

{u} the findhngs of the review and the determinations made by
the Commission: and

{61 adivection that notice be given, within the thne specified tn
the report, 1o the Commission of all actions mken fo imploment
the detorminations it the report.

{2} Where the Commission finds that the agpligant i not entitled
to access the information requested, the Commission shall, within
seven working davs from the date of making the determination,
inform the applicant of—

{a) the decision in writing stating stating the reasons thoreof)
and

(&) the right 1o apply o Court for a review of the determnination.

(3y The Commission shall give a copy of the decision made
padet..

{ery subsection {1} (a), to the applicant and apy third party that
made represeniations o the Commission in the course of the
proceedings; and

{o) subsection {1} (&), to the head of the information holder
conserned,

47. The Commission shall, within thirty working days from the
date the determination is made, nform the applicant and any third
party of whether the information holder concerned has tgken action
w comply with the determinstions of the Commission,
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48, Where, during or after the consideration of an application  provision of
for review, the head of the infurmation holder notifies the %L‘;m o
. . ‘ - . . STELa
Commission that access to the information requestad has either been 000090
given or will be given 1o an applicant, the head of the information
holder shall give the applicant access tothe information requested.....
{aey within five working davs from the date of the notification,
W o potice fias been given 1o a thivd party under section 43; or
{by within ten working days from the date of the notification, if
notice has been given to & third party under section 43,
4%, A person may, after proceedings for review under this Part  applicstion

have been concluded, apply to Court for a review of the decigion of W sounior
the Commission

raview
PART X PROTECTHON OF WHISTLE BLOWERS
Mh{1} Any person shall not be penslized e relation 0 any  Protecion of

employment, profession, volustary work, contract, membership of ;l{’i:’i;
att organization, the holdimg of an office or in any other way as a
vesult ‘of having made or attempted to make a disclosere of
mformation which the person obtained in confidence in the gourse
of that activity, if the disclosure s of public nterest.

{23 for purposes of subsection (1, a disclosure which Is made ©
a faw entorcement agency or W an appropriate public entity shall he
desmed to be made in the public inferest

(3} A person shall make n disclosure under subsection (1) where
stielt person bas reasonable beliel s the vergeity of the nformation,

4y Disclosure of information under subsection (1) includes
formation o

{ay violations of the lave including human rights violations;
{5y mismanagement of funds;

{3 conflint of vferest

{dfy corruplion;

(¢} ahuse of public office; and

{/} the risks and threafs fo public health. safety and the
environment,

{3) For the purpose of this section, a person is penalized if the
person s dismissed, diseriminated against, made the subject of
reprisal or other form of adverse treatment or 5 denied any
appointment, promotion or advantage that otherwise wonid E/mm
been provided but for this action as a whistieblower.
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{6} Any term of any settlement arising from a claim under this
section, insofar as it purporis fo wnprose an obligation of
confidentiality on any party to the settfement n respect of
nformation which is accurate and which was or was proposed o be
disclosed, shall be unentorceable,

{7y In any proceedings for an offence for contravention of any
statutory profubition or restrivtion on the disclosure of information,
it shall be a defence o show that.

(¢} in the circumstances, the disclosure was in the public
interest; and

{Hy where the offence is alieged w0 have been commitied by a
public officer or Govermment contractor and mvolves the
disclosure of information obtained by the person in his position
as such, the defendant had, before making the disclosure,
comphied with the provisions of subsection (3},

Part Mo OFrEsces ann PENALTIES

1. Any person who willfully conceals, destroys, mutilates,
faleities or otherwise alers 3 docwment or record containing
miormation which has been requested with Intent 10 prevent
disclosure of the mlormation, commits an offence and shall, on
conviction be hable to & fine of three milthon Kwacha (K3,000,000)
and imprisommnent for a ferm not exceeding three years.

82, Any person who provides false information maliously
intended to e mnother person comumits an offence and s Hable,
on convictlon, o g fine of five hundred thousand Kwacha
(KSO0,000) and to wnprisonment for a ferm not excesding two
YEUrE,

RX, Where an information holder wronghully dentes to disclose
information either through negligence, reckdessness or otherwise
under this Act, whather ¥ s i response t© a specific reguest for
information or disclosure of information under Part 1V, the officer
or institution responsible shall be liable to & fine of three million
Fowaeha (3,000,000

4. Any person who, having been granted access 1o information
under iy Act, uses that Information..
{ary for unlawiul purposes;
(hy for reasons other than those for which & request for

information vas made, without the authority of an information
holder, or
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{oy i such a manner 50 as 1o be detrimental to the interests of
public officers, information holders or the public interest,

cominits an offence, and shall, on conviction be Hable to a fine of
three million kwacha (K3,000,000) and bmprisonment for three
YEATS.

Part X MISORLLANEOUS

%13 The Minister may make regulations for the befter
sarrying out of this Act

(2) Without prejudice to the generality of subsection (1), the
regulations may gresoribe.—

(g} the manner in which apphications for information are 1o be
made:

() the form in which mfbrmation requested undcer this Act is
to be supphied,

(¢} the measures 1o be taken by information holders in order to
assist persons to exercise thetr rights under this Act;

(s the measures which information holders shall take to ensure
proper keeping of records of information;

{e} the provedwre 1o be followed by nformation holders in

consulling with & third party before disclosing mformation
relating to or obtained from that thivd party;

(Y the provedures 10 be followed in ensuring that personal
sformation held by information holders is acourate;

(¢} fees pavable for provessing reguests for information;

(MY the provedure for conduciing reviews of decisions of
information holders;

{1y torms and procedures of publication of mformation; and

{7} any other matters that are necessary for implementation of
thig Act,

{3} Notwithstanding section 213 of the General Interpretation
Act, the regulations made pursuant 1o subsection (1) may preseribe
penattivs of up W three million Kwacha (K3,000,000) and
imprisonment for & maximum ferm of three years

%6, Al information holders shall comply with the provisions of
shis At within twebve months of commencement of this Act

Regulations

Transition
BYERIELTERL
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SCHEDULE (s.3(1)

INFORMATION HOLDERS TO WHICH THIS ACT APPLIES

I, The BExecutive, all 1y organs and persons i their service,

2. The Legisiature, il ity organs, and persong in thelr service.

3. The Judiciary, all #s organs, and persons in thelr service.

4. Institutions and organizations whether established by or under an Act of
Parliament or otherwise, in which the Government holds shares or
exercises financial or administrative contro! and persong in the service of
those nstitutions ard organizations,

5. Nop-Governmental Organizations constituted for public benefit purposes
and persons in their service.

6. Commissions and persons in the service of those commissions established
by or under the Constitution or auy Act of Parliament.

7. Crganizations contracted by Government to do work for the Government
and persons in the service of those grganizations.

Passed i Parbiwment this fourteenth day of Decomber, two thousand and
stxfeen.

Fioma KALEMBA
Clevk of Povliaesent



